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CENTRAI ADMINISTRATIVE TRIBUNAI, PRINCIPAI BENCH

O.A. Nos. 995, 995A and 1061 of 1992
New Delhi this the 14th day of December, 1993

Mr. Justice S.K. Dhaon, Vice-Chairman
Mr. B.N. Dhoundiyal, Member (A)

0.A. No.995 and 995A of 1992

1. Shri D.S. Dahiyar
R/o 24/496, Dev Nagar,
Sonepat, Haryana.

2. Shri Madan Gopal ‘
R/o YZ-52, Sarojani Nagar,
New Delhi. :

3. Shri S.1. Mehra
R/o 26/98 Shakti Nagar, o
Delhi. ...Petitioners

O0.A. Nc. 1061 of 1992

1. Shri D.J. Andrew,
R/o K-207, Sarojini
Nagar, New Delhi.

2. Shri M.C. Scaria
R/o A-002, Pragati Vihar Hostel,
New Delhi-110003. ' ...Petitioners
By Advocate Shri A.K. Behera in OA Nos. 995 and 995A/1992
By Advocate Shri G.K. Aggarwal in OA 1061 of 1992
Versus

1. Union of India through
Secretary to the Govt. of India,
Ministry of Defence, '
South Block,

New Delhi-110011.

2, Joint Secretary(Ad) & Chief

, Administrative Officer, Ministry of

Defence, C-II Hutments,
Dalhousie Road,

New Delhi-110011. ...Resp&hdents

By Shri George Parcken, Proxy counsel for Shri P.P.
Khurana, Counsel for the respondents.

ORDER (ORAL)

Mr. Justice S.K. Dhaon, Vice-Chairman

The controversy raised in these Original

Applications is similar. They have been heard together

and, therefore, they are 'being disposed of by a common

Jjudgment.

-u¢fe Was a certain seniority 1list op
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they were promdzed as
.hmmwm£1v1lian Staff Offieers The said list was
subjected to a challenge in the High Court ‘
The High Court, relying upon a decision of the Supreme
Court, quashed the said seniority 1list. Thereafter, the
matter was taken up in this Tribunal. This Tribunal
direoted that a8 seniority 1list shall be strictly
prepared‘in accordance with the -directions given by the
Supreme Court and the High Court,. Accordingly, a 1list
was- prepared. The matter again came to this Tribunal
wherein the 1list so Prepared was challenged. On the basis
of the 1list 1last Prepared, the petitioners were retained

asv C1v111an Staff Officers. However, on 13.03.1992 the

Up Mukhya Prashasan ~Adhikari (Karmik) issued a

communlcatlon on behalf of the Ministry of Defence stating
thereln : that the petitioners services during the
1ntervening period i.e., the period when they were
promoted f?%e date on wh1ch they were allowed to continue
as C1v111an Staff Offlcers oh the ba81s of the .review

panel Wthh met to con51der the matters on the ba51s of

the rev1sed seniority list "will be treated as offieiating

- on ad hoc basis" This treatment on ad hoc basis: has
ngven rlse to the present applications. : e
the petitioners *

'2A\ I&wmﬂﬁmn%lﬂx have stated at the Bar that they are

g1v1ng up all other subm1s31ons relatlng to the seniority

‘of the petltloners _ They urged .that this Tribunal may

s

l;clarlfy that the petltloners would be, treated to . be holding
' the1r JObS as C1v111an Staff_ Officers on. regular basis

fﬁfdr Hall other purposes except for . the ,purpose of

s IR R
determlnlng thelr senlorlty

GaE G

3. We mayzmmedlauﬂ urn to the judgment of. :the.Supreme
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Court, referred to above, ,BeforeﬂetheT_Sntremen' ourt:
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‘challenge had been' made to ’the seniority, «1list. ‘:dated
August LIO: 1984- This - vas in Writ Petition Nos. 15846-49
of 1984 (Mr., N.K. Dhawan & Others Vs. U.0.I. & Others

decided on 25.04.1985). The relevant portion of the order

of Delh ™,
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f cf the Supreme Court may Pe extracted:
5 "....The impugned seniority 1ist will not be enforced
| or given effect to till fresh seniority list
A according to the relevant rules and valid
principles is drawn up. Rule is made absolute
to that effect with no order as to costs.
Panel of oromotion will have to be redrawn
in the 1light of the revised senority 1list. We
order accordingly. All promotions till now made
and till new seniority list is drawn up nill be
subject to the fresh seniority list which should
be drawn up within 4 months from today. Parties
* .Q ' are left to bear their own costs"
Much .argument has been ‘advanced‘ as' to 'Qhét'£§511y the
Snpreme Court intended .to direct. We, therefore,
of the v
; ' j)proceed to give our understanding/ aforequoteddirections. It may

be noted that the said directions:were made’ as a. result

of the statement made by the counsel appearlng for the

Government that the Government had dec1ded~to review

the . = -seniority 1list which was 1mpugned before the

: and which
| ‘ %' Supreme Court/gas in the light of the pr1nc1p1es enunc1ated

"in the earlier Judgment glven . by that Court

‘ o The Supreme Court clearly 1ntended that
all promotions made on the.'baSis -of the old senlorlty é

list would stand annulled."; It, however; av01ded a hlatus

'J< -

‘asd, . ~therefore, their Lordships "directed » that all
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premotions made till then and till new senlorlty llSt 1
vis drawe up will be subJect to the fresh senlorlty llst

4, The position is clarified by the order paseed ]
uby‘thexHigh Court of Delhi in C1v11 Wr1t Pet1t10n No 2

RSN

of  19B8. ' :There -the seniorlty llsts dated 4 6 57 and

28:10.77 had been impugned. InA the u1t1mate par:’*:ph |
it was held: "In the result, the Writ Petition is allowed 45
with axl consequential benefits and the seniority list
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dated 4.6.1977 and 28.10.1977 are qugsned. Respondent

No.l is directed to prepare fresh séniority list wit‘

4 months from the date of the Supreme Court passes final

~order. There will be no order as to costs"

5. - The learned Judges of the Delhi High Court useq
the expression —"quashed". The said expression in 1law
means effaced meaning thereby ceased to have any legal
assistance with retrqspettivé operation. Admittedly,
the petitioners in these applications were promoted as
Assistant Civilian Staff Officers between the years 1977
to 1979. Admittedly, they had been promoted on the basis
of the seniority list prepared'on 04.06.1977 and 28.10.1977.

The normal rule is that the promotions of the petitioners)

o automatically fell " through as a result of the quashing

‘siibstantive  vacancies 1rrespect1ve of

“'vacencies were in temporary or

“continﬁousi'officiation" “The

of the seniority list aforementioned.
6. A dispute arose between the direct recruits

andA the promotees before the Tribunal in the cases of

"Shri K.N. Mishra & Others Vs. Union of India & Others

and Shri N.K. Dhawan & Others Vs. Union of India &
Others (ATR 1986(2) CAT 270). The Tribunal held that

when the Supreme Court had, by its judgment dated

25.04 1985, dirécted' the Central Government to prepare
‘fresh seniority 1list of Assistants according to tjr
“relevant rules and valid principles and to revise the

:-panel of promotion in the light of the revised seniority
“°T{§t, ‘the seniority list cannot be confined to only some
mWembers of that grade;4 The seniority iist so drawn up

Cpyste- include all members of that grade occupylng

” whether the

permanent posts and the

seniority. must Dbe ‘reckoned g1v1ng the beneflt of

Tr:bunal enohasised that

e

it 1is pertlnent to ‘note that the Supreme Court d1d not

"consider the’ case of any

recruit. ‘In fact the dispute before the Supreme Court

was between the entire category of promotee Assistants

7

1nd1v1dual promotee or d1rect
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and directly recruited Assistants. Ultihately, the ¥"

" Tribunal directed the respondents before it to draw

up a complete seniority 1list in the light of the
judgment including therein all the temporary, permanent
and officiating Assistants working in substantive
vacancies giving them | the benefit of continuous
officiation and also to frame a fresh panel of promotion
based on that seniority list within three months. As
already indicated, that was done.

7. The petitioners in 0.A. No.1061 of 1992, namely,
S/Shri D.J. Andrew and M.C. Scaria came to this Tribunal
by means of OA 1787 of 1987 which was decided on 21.2.91.
The first paragraph of the judgment of the Tribunal
indicétes that the issue for decision before the Tribunal
was whether inspite of the judgﬁents delivered by the
Supreme Court,the Delhi High Court and the Principal
Bench of this Tribunal quashing the seniority 1list of
Assistahts and directing fhe respondents to redréw the
seniority of‘ Aésistants_ on the brinciple‘ of 'length
of service' with consequential benefits, ‘the status
and the position of the ex1st1ng Assistant C1v1llan
Staff Offlcers(ACSOs) and Civilian Staff Officers (CSOS)
who were promoted on ‘the basis of qaushed seniority
list can be ‘Protectedf It appears to us ‘that: .the
argqment which 1is sought to be advanced naw in. the
present O.As. could really be advanced by S/Shri_Andrew

and Scaria in Q.A.\ No.1787 of 1987, Apart from. the

tt?ﬂﬁbe‘.faiseqn-qu. as ‘the pr1nc1p1es of constructive

reSJudlcata w111 come in the1r way.

8. | Shr1 Behera ‘has_‘strenuqusly_.urged that the

“rec1ta1 in the‘ aforementloned Ccommunication of the

Up Mukhya Prashasan Adhlkarl (Karmik) dated 13.03 1992

that the Services of the

J

pgtitioners during , the




.6.

intervening period will be treated as officiating o

a d h e . ] .. . . "
oc basis is really ap administrative direction. It

is contended that such a direction does not flow directiy
from the judgments of the "Supreme Court, High Court
or the Tribunal. We are unable to appreciate this
submission. In oqr opinion, the departmént has given
a8 concession to the petitioners by saying -that thei;
sérvices shall be treated as officiating oﬁ ad hoc basis
during the intervening pefiod. Really;suéh a direciioh
is incidental to the direction given by the ;Suﬁreme
Court, High Court er the Tribunal. It - is >Eé“~fali
out .of the directions given by the ‘Supreme COUI£§“%High
Court and the Tribunal. . -We; however; make it ‘' tlear
that whatever benefit,;bhey:petitioners are entitléd in
1aw .on account of their . services being treated as ad
hoc during  the ;intergﬁening, period be givén'~tb‘ thém}
9. Shri Behera has ' next contended" that.”eérlier
when his. clients - were.: promoted as Civilian Staff
Officers - . theré was é feduifement of £§ yearg“of
service as Assjﬁmant *Civiliant.Staff' Ofﬁiaefé. This

condition had -been relaxed in their cases'and "4 years'

service was taken: into account. This’ “hasg® not‘

been done by the review panel: while  acting’’ on

t he revised seniority. 1list

;}giépared on the Dbasis of the :éfégéﬁéﬁﬁipi“
R . i ALl
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directions.

10. In the counter-affidavit .filed, the stand Eg&qn%

is that the UPSC disagreed with the proposals of the
' may

Government that such a relaxation/’be given. The matter

is governed by = - Rules framed under the proviso to

Article 309 of the Constitution. The said rules are
nomenclatured as Armed Forces Headquarters Civil Service

Rules, 1968. Rule 22 talks of power to relax. It states

that where the Government is of opinion that it is

necessary or expedient to do ‘'so, it may, for reasons
in consultation with the

9

to be recorded in writing,
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Commission,

The requirement

Government

record.

07-

relax any of the provisions of these rules.

of the rules 1is

that whenever the

decides  to make any relaxation it has to

its reasons for doing so and the same will be

effective o

has taken place.

nly

after consultation

with the Commission

It is not the requirement of the Rule.

the Government should record

that
exercising
that the

the

the Government.

categorical

power of relaxation.

Commission must have given

reasons for not

It is noteworthy that

It is presumed

some reasons ¢to

inspite of the

stand taken in the ~counter-affidavit that

the Commission

of the

has not acceded teo.

‘the

recommendation

Government that there should be a relékatfon;

ro attempt has been made to implead the Commission as

one cf the respondents in the 0Q.As.

~that

or to make a prayer

the record of the Commission ﬁay7‘be summoned so

as to find out what was the bas1s of the - Commlss1on s

stand.

11.

matter,

Having given a thoughtful consideration to the

‘:t any -relief.

(B.N DHQUNDIYAL)

MEMBER (a)
14.12.1993

RKS |
141293

:we-.are of the opinion that the . petltlonerb cannot

These petitions fail and are dismissed

but wlthout any order as to costs

~————

Abesly 1, Cap
- Ah?umwlaw
Co o
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7

(5.X. "Buaons
VICE CHAIRMAN
14.12.1663
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