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ORDER

HON'BLE MR. K. MUTHUKUMAR, MEMBER (A)

The  applicant is an Under Sscretary (Language)
in the Research and Analysis Wing (hereinafter referred to as
REAW) under the respondent Mo.?. He joined R&AW.on 6.1.1873
as a Field Officer {(Language) in Chinese. Conseguent on the
bifurcation of the 1.B. and formation of R&AW in September,
1968, the Recruitment Rules for various posts under the R3AW
were notified only  in October, 1975 and til1l that time, the
erstwhile emplovees of I.B. who have come over to REAW wers
continued to be doverned by the I1.B. Rules (hereinafter
referred to az  "the old rules™). In terms of the rules
notified by the REAW in 1875, emplovees who have come over to

R&AW, the erstwhile smplovees of [.B. were given an option to

\;*_///’be governed by the old rules ti17 the next promotion or to be
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governed by the new rules, i.e., RRAW Rules, 1975, The
applicant opted to be governed under the new rules. Under the
ald iu1ﬁsa Field Officer (Language) or Assistant C.1.0. i

the grade of Rs.550-900 e&ligible for promotion to the next

Wigher arade of dssistant Foreign Language Fwaminer
(hereinafter referred to as "AFLE™) (Class-1  in the 1.B. in

the grade of Rs.700-1300. Under the R&EAW  Rules, 1975,
however, Class-1  post was at the level of Deputy Foreign
Language Examiner and their intermediate gra sdde of AFLD in the
scale of Rs.650-1200 was introduced in Class-11 which becane a

tegoryv. & few Field

G
m

premoticnal post for the Class-IIT cs
Officers in the Class-111 category who have exercised their
option to be governed by the old rules and who were treated as

eligible only to the next promotional post of AFLE Class~1

3

post in the R3AW, filed a Writ Petition in the Delhi High
Court which was transferred to the Principal Bench of this
Tribunal (T-493/1986 CW No.2199 of 1981 - Shri Sham Sunder and
Others Vs, U.0.T. and Others). The  contention of the
applicants in the aforesaid petition was that having opted to
be governed by the old rules, thev were entitled for promotion
as AFLE {Claszs-1) in the grade of Rz.700-1300 a5 was prevalent
in I.B.and not to the post of AFLE (Class-11) under the new
rules in the grade of Re.650-1200 as in R&AW. Their plea was
accepted by the Teibunal  and it was  directed that the
applicant should be deemed to have been promoted to the grade
of Rs.,700-1300 on the date they were actually promoted as &
result of their selection by duly constituted DPC. In other
words, these applicants were deemed to have lbeen promoted
strajghtaway to the grade of Deputy Foreign Langauge Examiner
in the Class-1  scale instead of having been treated as
promoted to the post of AFLE  Class-11 in the grade of

Rs.050-1200 under the respondents in the 2&aW.



2. : The applicant submits that in implementing the
judament of the  Tribunal in the aforesaid case, the
respondents have gverreached themselves and promoted all the
Field OFficers (100%), who had opted for the old rules
directly to the post of Deputy Foreign Language Examiner in
the Class-1 although the old rules provided only for the
promotion only to the extent of 25% quota for the promotees.
Maving thus promoted all  the Field Officers to the post of
Deputy Foreign Language Hxaminer, they had included their
names in the combined  seniority list of  Deputy Foreign
Language Examiners from the date they were promoted originally
to the grae of AFLE. Finding that his option was based
originally on the consideration that under the old rules only
25% posts have to be filled up in the Class-1 poust in the AFLE
in the promotion quota in the 1.8., and the prospect was
better under the new rules in R&AW, the applicant opted under
the new rules. But because of the faulty implementation of
the judament of the Tribunal in Sham Sunder (Supra), the
applicant requested the respondents to permit him to revise
his option restrospectively so that he could also be governed
by the old rules. He also submitted that had he been promoted

to the rank of  AFLE  in 1978-72 from the post of Interpreter

'}

under the new 1975 rules as per his option, he would have

U

become eligible for opromotion to the post of Deputy Foreign
Language Examiner in 1882-83 it$é1f and to the post of Foreian
Language Examiner in 1986-87 on the completion of prescribed
vears of qualifying service. He, therefore, contends that by
the inaction of  the respondents in not promoting him, he had
not only lost two promotions due to him in the relevant years

but had lost his seniority also in view of the respondents

15

action in implemnting the judgment in Sham Sunder (Supra) in a



o« faulty manner by granting promotions to all the optees 100

A
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and promoted them directly to  the grade of Deputy Foreign
Langauge Examiner by which they had been ranked senicr to the
applicant. In  the Tight of this, the applicant contends that

he is entitled to have his option to be governed by the old
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rules retrospectively and to be promoted from the date
juniors were promoted by enlarging the scope of the guota fron

25% to 100%.

3. He, therefore, prays for relief on the above

arounds.

1, The respondents in contesting the application
sed a preliminary objection that the application i3

hopelessly time barred as the applicant has agitated this
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matter after a0 lapse  of 15 wyear regardsl the
implementation of the judgment in Sham Sunder (Supray, the
respondents submit  that in pursuance of the directions of the
Iribunal in the aforesaid case, the Interpreters who have
opted for the old rules and were promoted as AFLE were deemed
to have promoted to the post Deputy Foreian Language Examiner.
Thev also maintain that the quota of 25% as allegedly
prevalent in the 1.B. was not applicable for the posts  in
REAW. M1 the optees of the old rules had to be promoted as
Deputy Foreign  Language Examiner Class-I because of the
judamert of the  Tribunal. The post  next to the Field
Officers{Language) (Interpreters) was that of a Class~I status
in the 1.B. The applicant’s representation  for change  of
option was rejected and he was informed that the benefit of
the judament could not be extended to the applicant as he had

opted for the new rules and that he could not he allowed to

a fresh option after & lapse of 15 YEIRIS  on the
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around that the optees of the old rules were benefited as
compared to the optees of the new rules. The respondents
contend that the applicant, who had opted for the 1.B. Rules
through %error of judament cannot be allowed at this stage to
revise his option retrospectively for the cld rules. They
also contend that 1if as a result of the implementation of the
aforesaid judgment, the optees of the old rules were to be
promoted to the post of Deputy Foreign Language Examiner, the
applicant cannot allege any supersession or discrimination as
he had opted only for the new rules. Therefore, they submit
that the applicant has no case and the application deserves to

be dismissed.

5. We have heard the learned counsel for the

parties and have carefully perused the record.

6. We find that this 0.A. was admitted by an order
ex-parte after service of notice and after deeming that the
respondents have been served, the applicant has heen
representing to the respondents on his grievance since
February, 1989 and his last representation wés made in
October, 1989, which was turned down by the order of the
respondents in December, 1989, Annexure-A-4. Thereafter. he
made a detailed appeal to the Secretary, Cabinet Secretariat
on 7.6.90. The repeated representations does not extend the
period of limitation. Further, by their order dated 22.2.90,
Annexure A-5, the respondents rejecting his representation
informed the applicant that the aforesaid letter was issued
with the approval of the Secretary, Cabinet Secretariat.
Ordinarily, the applicant,inspite of seeking legal remedy at
that stage, he made a further detailed appeal to the Secretary

in the Cabinet Secretariat in June, 1990 and thereafter filed



this application on 6.1.1992, after his rejection of appeal
by letter dated 8.8.1991. Thus, we find that this application
1 clearly barred by time and, therefore, the 0.A. 1is liable
to be dismissed on this score alone. We are. therefore,
inclined to agree with the learned counsel for the respondents
on this. However, we heard the matter on merits as well., The
main ground of the applicant is that had he known that the 25%
gquota of promotion to Class-I post would be increased to 100%
by the respondents unilaterally in consequence of the judgment
of the Tribunal in Sham Sunder's case (Supra), he would have
opted for the old I.B. Rules and it was only precisely for
this reason, he had requested for permission to exercise fresh
option to be governed by the old rules retrospectively so that
he could also derive benefit of the aforesaid judgment. We
are unable to appreciate this contention of the applicant.
The decision to treat all the optees of the old rules a:
deemed to have been promoted from the scale of Re.550-900
(Class-II1) to Rs. 700-1300 (Class-1) was a conscious
decision taken by the respondents while extending the benefit
of the judgment in the aforesaid case to the similar optees of
the old rules. The applicant cannot contend that this was an
arbitrary action particularly when it cannot be said that the
restriction of the opromotion quota to 25% in the old 1I.E.
Rules should be continued to be followed by the respondents
for the post in R&AW also. The option as exercised by them
under Rule 157 of the R&AW Rules, 1975, provided that, whoever
opts to continue to be governed under the rules under which he
or she was originally recruited, that this option would be
valid only upto the stage of bromotion to the next higher
grade. In other words, the next higher grade promotion has to
be necessarily to the level of AFLE In Class-1 in the grade of

Re.700-1300 which, under the new rules can only be st the
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(evel of Deputy Foreian Language Examiner in the Class-I
scale. 1t was only on this basis that the benefit of the
judgment in the aforesaid case was extended to all the optees
for the old rules. No doubt, the applicant could not have
anticipated the litigation and its outcome when he initially
opted to be governed by the new rules and it was unfortunate.
But it cannot be said that the respondents had acted in an
arbitrary manner and had discriminated against the applicant.
Had he opted for the Sld rules initially. he would also be- a
benficiary of this Jjudgment. The fact that he had not opted
for the old rules 1s not disputed. The applicant cannot
possibly claim that he is entitled to a revised .option and
that too retrospectively Jjust because there is a subsequent
judgment which has benefited the optees of the old rules. The
respondents cannot possibly reopen the question of option as
thic would have to be extended to all the optees of the new
rules as in the case of the applicant and in matters of optilon
there should be finality and it cannot be reopened to suit the
officials from time to time depending on the development of

new circumstances.

7. In the light of the above discussion, we are

unable to accpet the contention of the applicant. The

) ) is barred by limitation and is al
application, therefore,/ devoid of merit and is accordingfv)

-

dismissed. In the circumstances, there shall be no order as

to costs.
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