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Shri Varan Sinqh, the applicant in tx^th the abwe noted

OAS IS c^aorieved by nop consideration and non promotion f trm

Scientist D to Scientist E in Defence Research Developf.x^t

Serv-ice (DRlxr). qa 95(i/9y nslates to the non pn^motion by the

Assessment &>.rri of 1988 and OA 956/92 relates to the non

promotion of the applicant by the Assessment Board of 1987.

Bcoththe OAS «ere filed ixofore the Repistry of the Princip.il
Bench on 23.3.1992. The result of the Assessment Boaril of
we? applicant on 29.2.1988 and tha msult
of the Asses=™o„t Board of 1988* baoa™, known to tha aoplioant
«a«t.l,„as in May, 1989. tn both the OAs.. tha ano)leant has
clalMod tbe raliaf that tha Board oohstlthtad in 1987 a«
«o.9.Sh/92) and the Board oohstitutad 1„ 1988 (OA «o.950/92> be

I



^ ™,n and void andt.»mapc«tent.abadimct«i
fresh Boarf for the year ,987(Qh356/92) and for^"'̂ '̂ rohOao/.itoo.siderthea.Uc.ntfor

tee veer IMS (OA ^ and if
• fnre, solenUst Dto Scientist Epromotion from i^ci , 17.1987

fit topn^tehimr.t..>spectivelVW.e.f.assessed fi r , ^ 1 7 1988 in
„ of ,967 Assessment Board and v.e. •

,n the case of ^0,*
of 1988 Assessment Board.tr«s csise of applies"^ has

or Ptc. in both the GAs., tOe appvaoes with intere. - ^^^lents be direct«^ to pive
. 1 y^r«v©d that the respondents be aalternatively P ^ in the above reliefs
licant all the benefits enumerated inthe applicant , per the Assessment Board

rvf fit assessment as per,xJT«on the basis o mtjort after
. . 1. evaluation ODmnittee1987/1988 without. ACRS .-jieoal

^ ^f the said corfmittee as illepal.declarino all reports of the sa

• i-r«tiion was not admitted andeia After its reaistratiion
«« casaafte ^

• *• of admission, noticeson the point ,«,iv separatalv i" ^th tho OAs.

, 2 and 3 fil«3 a short reply ann.aspcnaant «.=• - ,aply.

plaaof UmitatiOP. • ^ ooinf
TPemattar waa, thera ora, „,ata to the same issue

Since both the OAS. relate
and admiaeion. Since ^ tppetherboth the
a,^ batween tbe same oas are

opunsal for tba parties «re heard
,«lr« disposed of by a cma-

. -frir non selection for
^f the applicant is for non^ Ortayaaoa nip.«r orade of

from scientistpromotion from

.. .3—
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.Sciftntist E in DRDS hy the Assessnnant Boards of 1987 as

well as of the year 1988 beinq aqitated in the OAs filed in

March, 199/', the result" of which was known to the applicant in

February, 1988 and in May, 1989 respectively. In the

pleadincjs, the applicant has admitted this fact. Under

' Section 21 of the Administrative TritBJnals Act, 198S, the

applicant should have come before this Tribunal within one

year from the date of the declaration of the result of that

selectic^ as the name of the applicant was not included amonq

those .Scientist 0, who were select,ed/promoted to the next

% hicher orade of Scientist E in DRDS. Thus for his non

selection and for non promotion by the Assessment Board of

1987, the awlication should have been filed by February, 1989

and for the non promotion and non selection by the Assessment

Board of 1988, the application shojjld hkove been filed by May,

, 1990. Tt>e aj:vliant has also not made any departmental

representation as is envisaqed under .Sect.ion 20 of the

Administrative Tribunals Act, 1985 and an objection has also

been raised by the respondents that tiie present application is

^ also hit by Sect.ion 20 of the Administrative Tribunals Act,
1985 in as much as the applicant has not exhausted the

departmental remedies before oomincj to tJie Tribunal.

The learned counsel for the applicant arpued that shri

U.D.Dwivedi, .Scientist 'B' in ORDS challenqed the results of

the Assessment Board of 1988 before the Principal Benrjr of the

f^tral Administrative Tribmal in OA 27:58/90 and that was

• • • 4-• •,
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t j

ctecided by tbe Division Bencb by its order dt. 1 ^
^ the applicant of that case was woricxnQ asShri U,D.t><rived5' the appii

• . e in DRDS He was assessed by the Recrpitinent andScientist B in DKUb. r*!

»nd the of Wt a.see««ent «h fleol-r«i In
19S9 and the said Shrl ~ivadi did not fioure in the Ixst

„fs.»cessf>d car-iidatas. it« point of cf«i)enoe to the
.iaoti. in t. said Oh Of shPi ^V«ii-a. CO the oo.-.

rif Professor S.Sampat, the Chairman othat the appointment of Professor
... .1 other OHDunds were also taken there

RAC was unconstitutional -
."i-i-artt The Division Bench in

«hich were personal to that applicant.
Held ..The assessnont held undar the Chainnanshxp ofthat case held, Tne as ^ ^ .hex
s saarot would also be null and void and inProfessor S-Sampar

the case, we set aside the iepuoned
facts and cireumstances o , ^ hv

t held for the assessment year, 1988 declared byselection held for tne „f the
a ..a SI 7 1989." •«» contention of theGesette ho.ll48 dated 31.7.1989

™d counsel for the annlionnt is that the said Shlearned ooun „^smant Board of 1987
9- also the Chairman of the Asse^^•^t was also ha da»ed to ha

so t,» nnroaadinos of the said Boa ^
, ,s that year also in vi€W of the jnull a vox 2738/90 (Shri U.D.Otfivedi vs.

Tribunal dt.17.9.1991 xn OA /7.«/yu
^ther). Thus aooordino to the anolicant.another ^ ^ ^

statics, will nrn frt. 17-9:•
a ,988 was rendered void. Ihe contentionof 1988 was filed within one

11 the present a^lications were filcounsel is tha j^Klqement dt.
9.h« date of the kncwledoe of theyear from th pl^a ^ ^

,,.,.,991 in tvivedi's oasetsunre). ^
...5.
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J©arr*rf counsel is t.hat since the applicant, was considered

a Board that had no title tx> consider him, so he was not

considered at all by the Assessment Boards of 1987/1988. Tlie

learned counsel for the applicant has relied on the law laid

down in the case of Mahavir Kishore and otJiers Vs. State of

MP., 1989 (41 so: p~l. On the basis of this reported case,

the learned counsel for the applicant aprued that the

limitation starts fiom the date when a particndar statute is

declared void. The learr^ counsel for the applicant also

placed reliance cmi the itjdo«nent in the case of Sri Chamundi
Mopeds Limited Vs. Church of South India Trust Association

asi, Clnod secretariat, Madras, reported in 1992 (3) sa:
paqe-l. The learned counsel for the respondents arqued that

the operation of the iudqement in Shri 11.D. Orfivedi's case

tias been stayed by the Hon'ble Supreme Court in SLP 1470/92 by

the order dt. 3.3.1992. Acopy of the said order has also

been annexed to the counter. The applicant in the rejoinder

did not rebut this contention of the respondents and only

mentioned in para 1 of the rejoinder that paras 1 to 9 of the

short reply are wronq and denied. The operation of the

judqanent of the Central Administrative Tribunal dt.

17.9.1991 in Shri U.D.DwivediVs case by which the applicant

wants to qain limitation is stayed by the Hon'ble Supreme

Qsjrt and the judqement is not final. By this arqiiment, tfie

the learned counsel wants to qain limitation by a judqement in

persorvam passed in the case of Shri Dwivedi for his non

promotion frcm Scientist B to the qrade of the next

b
• •«5^ • • •
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on t.»ie decision ^
.Act r The relia^tce onof ^.,vir Ki.Oo.

the „,p.,suprB) is ».ispio<ed es
Ohhe^ ve. ^ h,

of «for^ of s-V O-'"
t^te UordshiP that. n

f lew, the period of nrtotion iof the schedule tP the IndiO^rlbed Uhder Artac - , 3^^,^ IKIXp) of
iQh-4 and the provisionsas-itation Act. beoio to

^ a particular la-
nf the kncwle^P®o,„fms, the a, beina declared void=apd this ^

""IT'of the iudosee-rt of »ocapetent courtoould be the t» puivedi-OA
aeclarihC that ^ ^l«rti». of ^hri •«t''odi
,,38/90 (suprt). ^ 3o^ber of Ortuhds ahd one

toe Aseees^ent Boa assesanent held

of the 0««hds taten therein «ae ^ ^ „„„ and
^ ChairsenehiP of Shrt -•

.id. Ibe iss«-»^rbefort the rt..ble
_ is f- -:;::::_b hae orant..

'tTir^ OM evparte stev of the ««rttit. ,
.^notice haebe«> a„ved. Shri «ivedt hae

Ohe istsssied ludo^nen ^
«.1«1 the applioation^ «tMn
.a^llenaina the resu ^ a
- the csette dt. ^ ^ ^ ae a
^^antation on 1. • of th
aohefil^ the aPPlioati-
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1udq«v^nt, has not bacx»na final on the issue whet,he\^
assessment held under the Chainnanship of Professor S.Sampat

is null and void. In the case cited by the learned counsel of

Mahavir Kishore (supra), a part.ia.lar law was declared
ultra-vires the constitution and as such the refur>d of certain

amamt was due to the appellant of that case which was paid
under a mistake of fact, as well as that of law and .Sect.ion 72

of the Indian Contract Act provides tiv^t money paid under
mistake of law is refur>dable under the said provision.

In the present case, tire applicant has not made any
representation, thouqh he has reached superannuation on

31.7.1992 and only a few months before his superannuation he
has filed this application in the montir of April, 1992. He

has not also challenqed his erlier non selection by the
Assessment. Board of 1987 and he has challenqed the same in

another OA 956/92, Ajudqement in personam binds the parties

to the case. The persons similarly situated or are in

perimateria with the party of adecided c^ may very 4
rely on siK^h a ji^«*nent as aprecedent, but^that jiKSqement^by

laid down imder Section 21 of the Administrative

Tribunals Act, 1985. The Hon'ble Supreme Court has considered

the matter of limitation in the case of service matters and

examined the scope of Sect.ion 21 of the AAninistrative

Tribunals Act, 1985 in the case of S.S. Rathore Vs. State of

M.P., reported in AIR 1990 SC p-10. Any persn aqqrieved by an

order passed aqainst him or havinq a qrievance most come after

...8..
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«nd If no rwly >5 n«><ived .^th>n n,x

„nnth=. thnn vnth.n one yenr thereafter In caae where there ie .
aspecrfrc ortter. he ehor,Id ooh« before the Tritanal wrtMn
one year. In the present case, the applicant has learnt abrx.t
his non selection and praxition to the prade of Sctentist E
for the assessment year 1987 In Fehroary, 1988 and for the
assessment year 1988 In Wy, 1989. He conld have, therefore,
ctiallenosd his cranisslon of name from the Select List within

one year from that date, i.e., for the assessment year 1987 by
February, 1989 and for the assessment year 1988 in May, 1990.
Tr« applicant has not olven any reason as to why the.
application was not filed within the time nor there is any

prayer for condonation of delay. The learned counsel for the
applicant wants to qaln limitation by virtue of the Judtwment
of Shri owivedi's case decided on 17.9.1991. As already
referred to above, that Judoement will not in any way enlarqe
tl« llmitatirmr vhirh is piovided under the Administrative
Tribunals Act, 1985.

The Hon'ble SupitBOie Court has considered the matter
the case of State of Prmlab Vs. Bhe«v Stnph.

reported in 1991 (4) SCC p-1. mthat case also, the Hon^ble
^P^ cour^-^ilo d«itdino thear^eal from Punjab and
Haryana Hrph court, of a service matter laid down that even in
the service setters, the setter should be filed within the
p^scribed rericd of limitation irrestective of the fact
yrhether the order under challenpe is abinitio void. The

c. -e. -irt fH«t rase has also referred to anHon'ble Supreme Court in that ca.

earlier i—t in the case of state of M.F. vs. Syed Qasmer
Ali, 1967(1) SLR T^-228 SC.

....9...
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r of the learhed cownsei that the
Thiic; the arqurnent ot tne

, ..O.v«,.scasea.. H,. - o.ve.
V for -isfresh cause o - arose when the

ri+ act.ion oricjiuallY
accepted. Board of 1^87

-.s^^^rided bY the Assessment Boara oappUcant was not reccrmer^
and 1988 for selection.

cx.ns.1 for too .ppncaot 0.= o'-
, • . aiffo«-o-f--'
'̂n te court and a.3ashinq of ttw^t :judo«nent.. There xsthe Appellate Cou

fact. But in order to oex.
no dispute about ^ jodpement
^ttoat

aoosrrrt —^ ocosoi
r.s ar^. - f-

^ tMt trrruoo the cperatton of toe ,
cannot be accep

. .h» benefit of the same should be aiven
is stayed, ye rton'blc

, nouhsel has refer^d to edeoision of the
^ , tt. case of Sri a«™.ndisupreme Court n . • ^

,^^pf south f™« Aeecntatici.Churcti of That case

.« «drae, reported ih 1992(3)secretariat, «dra. p^vlsioue) »ct,
elates to Sich Ihdustrial Company (.Speciaj have discussed the

,,3S. in that il^f.
. end haye held that «hlle ooneidenno the effectphrase 'stay order under

ctavinq the operation of theof an interim order stav^"^ K.ytn of an
nn has to be made between cpiashinq ooballenoe. adistihctton has to , orfer

order ard stay of operatich of an order. «raehina of an order
. Pbe r,.eto™tit. of the Pieitir. as - st«») - f-results in the resxcra

...10..
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date of the pe«>na of the orter yflO. has been aoast«d.- The.
,tav of the ot^rattco of an ortier does not. hc«ver, lead to'
s,.h a teshlt. It .^IV s-hs that the order s^tch has been
staved would not be oneraWve from the date of tbe.basslna of
the said order ard it does «.t ««.h t.«,t tte said order t^s
been vriped out from existeooo. This means that

bv tte Ab,w.nate Aut,«.ritv is csersbsd and the matter is
rt^ndtd, the result soild be that the aortal i^ich has been
dis,„sed of bv the said order of the Aroellate Authority would
be restotd and it can te said to be behdinc, before the
^nate Authoritv after ouasbiho of the order of the
^nate Authority. The sasie cannot be said with reqard to

+-Kci rtrtfaration of the order of the Appellatean order staymq the operation ox

• of the said order, the order of theAuthority because in spite

Aooellate Authority contihues to exist in law and so lona as
it exists, it cannot be said that the aoneal Which has been
disposed of by tbe said order has not been disposed of and is
Still peodinq.

thus tbe cited authority of Sri Cbassrhdi Mopeds t-taited
« «rm)ication to the present case. m the

does not have any appii^-ation
vs union of India, 1992C2) SU 10.->, thecase of Bhoop Sinqh Vs. union

rrx.rr reierted the SLP apainst-the JudqeaeetHon'ble supreme Court reject.
aeK th^. central Administrative Tribunal

of the principal Bencii of - -
* n «arlier judqementJdeeided because^^ the relief was of an earlier juqqa^en,^

barred by limitation and the benefit was souqthe matter was barren oy

for extension of limitBtion.

...11.
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Havinq considered the wMole matter, we are of the view

s are hopelessly barred by timethat, the present application

and are diamisMd aa not m,«ntainabre bacauae of limitation at
the admteeion staqe itself leavino the oarties to bear their
cwn costs.

(J.P. .SI-tAhW )

MfclMlMsR (J)

(P.C. JAIN) " ) ' \
(A)
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