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22nd
New Delhi, this the / Day of August, 995,

Hon'ble Shri J.P, Sharma, Member éJudicial)
Hon'ble Shri B«K. Singh, Member ( dministrative)

Shri Azim Ullah,

s/o Shri Ali Baksh,
Ex=Substitute Loco Cleaner,
Uder Loco Foreman,
Nozthern Ral lway,
Mor &d abad o

PresentlYd

C/o Shri Nasim Khan

C/o Shri Nathu Singh

H.No, 51, Krishnsz Kunj,

Laxni Nagar,

Delhi= 92, APplicant.

( By Shri B.S.Mainee, Advocate)
Versus

Union of Igdia throughs

L The General Manager,
Northern Railway,
Bard 3 House,

New Delhiy

2, TheDivisional Railway Manager, -
Northern Railway, ‘ s :
Mor zd 3bad,’ o sosRespondents

(By Shri Rajesh, advocate)
ORDER |
(delivered by Hon'ble Shri J.PShama, Member (J)
The applicant on the basis of showing his engagenent

as a casual labourer with the Station Master, Safipur

and Station Master, Mallawah in Moradabad in the year 1973,

1979 and 1982 was given an aPP°i,nbment
on the pas is o
f




appointment letter dated 15.6.1988 as a substitute

loco cleaner in the grade of Rs. 750=940 /= and was
Posted under Loco Foreman, Mar dabads The applicant,
hOowever, was served with 3 major pPenalty chargesheet
dated 13th October, 1989 on the basis of misconduct
alleged agadnst him that he got engagement as a subs ti tuto
loco cleaner by praducing working certificates issued
by the Station Master, Safipur and Station Master

Mélh waho On the basis of an enquify, which:was conducted
by DXL Mora abad revealing that the applicant hyd not
worked during the aforesasid period and he submitted
£orged working certificates am as Such violated rule
3(4) (11) & (1ii) of the Railway Servants Conduct Rules,
agﬁé., The applicant was qlso Placed urder suspensiop
wo@efo 28th May, 1390, Shri M.L.Bajpai, Loco Inspector
W3S appointed as Enquiryy Officer and corducted the
enquirys O, the basis of the enquiry officer's report
the disciplinary auth ity passed an order d;ted 10/9/1991
’impOsing the punishment of rendral fran services The
aPPlicant preferred an aPpeal against the aforesaid order
dated 15.1,1992 ad the same was also dismissedy In this
apPlication, the applicant has challenged both the orderg
and he has prayed for the grant of the reli efs that both
the orders of punishment be quashed and respondents be
directed to re-instate the applicant in service with baek

wages and with consequential benefi ts:

The respordents contested this aPplication snd

L




-3- /X

stated that the applicant lost the conﬁdence of the
respondents as he sought enployment with the respordentsg
on the basis of false and bégus documents and those

d ocuments v:efe got prepared by legal megns as ©on
verification theywere fourd to havebeen obtained in
collusion with certain persunsg' Verirication,filed by

the épplicant was on the basis of collusion with Inspector
ard the Inspector has alresdy been charge=sheeted for the
same, The Senior Weifare Inspector, therefore, issued 3
false certificates in fa our of the applicant amd on that
basis the applicant cannot asssert the claimd The abPplicant
was given the help ofdefence helper but he himself did not

I

cooperaste in the enquiry. The witnesses Shri D.G.D{sit

"afforded
and Shri NoNoUpadhyay were examined but the spplicant wag y)

osggifitz;szr ths cross examination. The name Of} the applicant
was not existing in the live casual register and he was
Overage @n 31st October, 1987. The applicant was affarded
full facilities and thereafter the disciplinary authority
B ssed the impugned orders

We heagrd the learned counsel for the applicant
Shri BoS.Mainee and Shri Rajesh for the respordents amk
also perused the depar tmental enquiry file. The charge
against the applicant in the depar tmental enquiryhas been
that he got engagement as substitute loco cleaner by
praducing work ing certificates that he worked from
7.3, 1978 to 28th August, 1978 i.e. for 17 days anmd thereafte

from 10th May 1979 to. 3]st August, 1979 i.e. for 123 days

inder Station Master Safi pyr

nd
a ern 905082 to 3006082




i.e. for 9 dagys under Station: Master, Mallawah,
The Enquiry CEfice#recorded the statement on 19/4/1990
of Laxmi Narain Station Msster Safipur and Shri D.C.Dixit

officiating Itation Master at Mallawahe

The Enquiry Officer Shri M.L. Bajpai,loco

Inspector,Roja submitted the inguiry report dated
28,8,90 on the basis of an engquiry and on the basis

of statements of Shri Bramanand and Shri S.C, Pandey
held the charge is esfabliShed against the applicant
and‘the,certificates of having worked done are
forged and that the delinquent could not establish
that this certificate is genuine, This report uas
submitted by the Enquiry Officer but the office

of the Divisional Railway Manager ,Moradabad

returned the enquiry report to Shri N.L; Ba jpai,
Loco InSpeétor-that tﬁere are ceftain deficiemcies
in the ssid report and that after obtaining the

said file from the Yantrik Sakha and a fter contacting

the Assistant Yantrik Engineer first removed the

7/
déficiamc%bnd after completing the enQuiry again

submitted the report, Here it may be recalled that
the forged certificates ;re alleged to have been
issued by Shri Brahmanand under his signatures

as well as by Shri S,C, Pandey, Statdon Masters,

Safipur and Mallawah stations,Northern Rgilway
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respectively, While there was a report by the
| respective Station Masters that the applicant
never worked during the period shoun in the

certificate at Safipur and Mallawah stations.

~ submitting an earlisr report of
- It appears that afterfthis gaquiry, the Enquiry

commenc ed thg'epquiry apd
Officer again/submitted the report on 9,4,91, The
enquiry was fixed on 22,1,91, 12,3.91 and 4,4, 91

but the delinquent did not assogciate with the

enquiry for one reason or the other, The Enquiry

Of ficer has ‘drawun the conclusion that full
facilities were awarded to the delinguent and

it vas submitted for exparte action agéinst the
delinquent, It appears that after the submiss ion
of t he report in August,1990 the Enguiry Officer
has “o%liad:; both %ﬁe witnesses Shri Brahamanand,
Station Master as uail as Shri S.P. Pandey under
;uhose'signatures the alleged ceftificates appear
to have beén i38ued. ThaxEnq;iry Officer has
given due intimation to the d@linqgent Azim Ullah
as well as to his defence assistant. On 1?.3.91
Shri Bfahmanand was examined but the deélinquent

or h;é @éfance helper’did not turn up, so the state-

ment was recorded. Earlier the Enguiry Officer has

taken ths statement of Shri D.C. Dixit,Rcting

L
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Station Master, Mallawah on 19,4,90 and on the sams
date the statement of Laxmi Narain Upadhyay,Station
Master., On 17.7,90 Shri s.P. Pandey from Headquarters
HRI at BLM has informed that he has not signed the
cartificate given to Shri Rzim Ullah as for his

wor king days as Hot Weather Water Man at Mallanuan
and that he also do not recognise him.and signature .
on tha certificate has not been put by him. The
delinquent was given due opportunity to cross-

examine on such facts when the statements of

S/8hri D,C, Dixit and Laxmi Narain were recorded

and the applicant did not choose to cross-esxamine

Shri Braphmanand when he was examined on 12,3,91,

The lsarned counsal for the applicant
argued that the procedure adopted by the Enquiry
Officer is faulty and the Enquiry Officer was biased.
The learned counsel for the applicant has referred

to the number of authorities and the latest is

1994 (Registrar of cooperative Societies,Vs.F,X,
reported in/SLI(2) SC 124f From the facts and Fernando)

circumstances of the case, we find that the applicant
on one pretext or the other wanted to delay the
enquiry proceedings and nsver desired that this
should be concluded. From the evidence on record

we find that the Enquiry Officer has given duse
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opportunity to the applicaent and the competent authority

has considered the represenﬁation regarding the alleged

prejudicial attitude of the Enquiry Officer Shri Bajpai

e
A

and did not find favour with the allegations levelled

against the Enquiry Officer., 3 times the applicarnt

| has changed his defence assistant and he was accommodated

to the last, There was no personal enmity with the

delinquent and he was never associated with the

work of the applicant earlier, The only fact to beg

established was that the applicant has procured

an engagement by filing cqrtificates of having worked
garlier in the railways and on enquiry it was found
ghat the signatures on those certificates by the
Station Masters of Safipur and Mallawah were'not
genuins and have been forged, This fact has besn
testified in writing by the signatories of those
cortificates. The applicant wanted adjourmment

time and again, Hg uas ffee to move to the expert
authoritjes for identification of the signaturaes

and inspite of défence helper Who a ppears to beg

a trained person, this was not opted and the applicant
has given in Qriting that he has bsen given due
opportunity to defend his case, Thus, there is no
element of bias: . against the Enquiry Officer,

L.

eo 8o




.o
@
'

The learned counsel for the applicant argu

that the delinquent Was examined first and his statement
was taken, In fact certain.questibns were p?t to the
delinquent and he has;ansuared tﬁaﬁhia;&tingytOZthe
fact, wvhether the charge framed against him is admitted to him
or not, ~i$ .- thera was a documentary evidence
furnished to the applicant also showing that the

of the signatory Station Mastars
signatures on the certificateséare forged and not of
the Station Masters whose signatures afe said to bs

on those certificates, Thus, there is no irreqularity

committed by the Enquiry Officer and even thereafter

as the witnesses have been sxamined,

The further contention of the learned
counsel for the applicant is that the witnesses usre
examined in the absence of the applicant after ths
case uas remanded by the disciplinary authority. Ue
find that the applicant was dnformed time and again
and adequats opportunity was given to him and
ultimately the Enquiry Off icer has written to the
disciplinary authority‘that exparte action be takan
against the applicanf and he has gubmitted supplementary report

to his
Jesrlier report of August,199(,

The learned counssl for ths applicant could
not shou that what were the reasons which prevented

00-90
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the applicant in associating with tha/enquiry, the
misconduct alleged only vas of forging signatures on
certificates. This fact can be established only by
celling those persoms uwho signed the same and the
administration has examined those persons then the burden
shifted on the applicant to show that the signaturss

' are

on the alleged forged certificates/of the Station

Masters Shri S.P. Panedy and Brahmanand, The applicant

has not discharged his burden, The Enquiry Officer,

therefore, on the basis of facts has drawn inference,

The learnea-counsgl alsoc pointed out that the
ap;a11atg . authority did not apply’its mind and
though the applicant has f‘f;]@ a detailed appeal
but the appeal has besn disposed of by the Appellate
authority4by~a brief ;¥der of one sentence, The
disciplinary authority need not have given any
reason and he has *a@réédJk with the finding of the
Enguiry Officer report and that he was not assocating
with the énquiry which shous his guiltnass and thereby
he imposed a punishment of removal from the se;vica
as an exparts action on the basis of charge already |
communicated to the applicant, .HOUBVBr, the Appellate
authority passed the bfief order "1 have carefully
gone through the appeal of Shri Azim Ullah, 1 find
nothing in appeal uhich can prove the period of
service shoun in the C.L, Card was actual}y served
L; 010,
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by him, Iﬁreject t&e appeal," This order was
conveyed to.the delinquent on 15.1.92. It is
expected that the Appellate authority aftar amenrdmant
in the provision; of Articls 311 where no doub}e
opportunities have been afforded -to the delinquent,
-the Appellate authority shaul have ;pplied its mind,
The learned counsel for the applicant has relid oﬁg
a decision of the Principal Bench in the case of
Jarnail Singh Vs, The Genaral ﬂanagar?N.Railuay,Neu
Delhi reported in 1995(2) ATJ 36. In this judgement

of the Princibai Bench the case of UDI Vs; Ram Chander
was relied ppoh where the Hon'ble Supreme Court has
held that the considsration by the Appellate authority
should be objective and tharz should be due application
of mind, The order should not be passed mechanically
and it should ba[;peaking ordsr, The praesent order

is very cg3ptic order and does not consider the

various points raised in the memo, of appeal preferred
by the delinqusnt, Thus;'ﬁhe Rppellate authority's
order has to be quashed. The learned counsel for

the applicant on the Easis of the ratio of Jarnail
Singh case desired that the matter should not be
remanded to the Appsellate authofity as was done in

the reported case. However, the facts in this cass

are different, The evidence by the EAguiry Officer

Lo ceutd
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has already been recordéd and the applicant has bagdn
given due opportunity to defend himself at var fous
stages even after remand by the disciplinary authority
where it was directed that ths deficiency in ths
8nquiry be removed, The delinquant has been informed
time and again with fegard to that facts, The sams
has not besen complied with by the delinquent, He has
himself to suffer, Thus this is a fit case whers

/

the Appalléte order only is to be quashed and the case

is sent back to the Appellate authority to pass a

detailed order after conside®ing the memo. of appeal

in obJective manner and in that way any observation
made in the judgement will not gome in the way of
ARppellate authority, He is free to take his oun

view in the matter in the~circumstamces of the case
and Be;may: at thé appellate stage himgelf give an
opportunity to cross-sxamine the witnesses which

the applicant did not crosssaxamine by not associating
in the enquiry, It is open to the appellate authority
to considsr every aspact objective}y. The éppellate
authority,therefqre,consider the.appeal.and pass the

speaking order in that dirsction,

The application is, therefors, partly alloued

and the case is remanded to the Appsllate authority
to decide the appeal of the applicant by/spsaking order

2
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in the light of the observation made in the body of
the judgement after giving a personal hearing to the
delinquent and also considering his requsst,if any,
for cross-examining any of the witnesses examined

in his absence, In the circumstances, the parties
ars d irected to bear their oun cost. The Appellats
authority to conclude the procaesdings of the
aprellate stage expeditiously preferably uithin a
period of six months from the date of receipt of

copy of this ordsr,

Sornone

(8 o2’ S INGH) : (JoPo SHARMA)
mE MBER(A ) MEMBER( J)

tpk!




