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O.A. Nj.943/92

Shri M.S. Ar»ra

Vs.

Uni«n •£ India 8. Ors.

^ate •£ Decisian : C8.01.1993

.. .^pl Ic ant

.Respandents

cqraa^

Han'ble Shri J.P. Sharma, Member (J)

Far the Applicant

Far the Hespandents
...Shri L.P. Asthana, caunsel

prexy caunselShrx P .Bamchandani, caursBli

i. Whether Heparters af l^r^i n^o>^ i.all.«d th. Judg»it?* ' ^
2. T. be referred t. the flep.rter .r n.t7

JUPGiCNT

The applicant has assailed the erder dt .27.3.1991

by which the representatien ef the .pplicant against the

adverse fCA f.r the perUd fr.ml.3.1987 t. 30.4.1987

cnsidered and the remarks given t. the applicant in part
was

»«ere expun^Ted and the remainina rem.,rifc r- • .Udxnxng remarks cammunicated t® the

applic„nt by the .rder dt.22.3.1988 at ,M,.(b) and (d) h,
been „tai«d. The applicant at the relevant ti« mthe

review fram i i i ciQ*» a.** trem 1.1.1987 te 1 .5.198?

iave

was v\»rking as

Assistant C.liect.r. Preventive in C.iiect.rate .f Cantral
Excrse, Allahabad. The adverse remarks .^ich re™ in in the
Character r,ll .f the applicant after tie

disposal ef the
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representatUn by the af.resaid aider are as f.U.ws ^

regularly with theintentlan at manipulating it accardino ta «ia
«qui«ments at tte time! During huStay af
he ^hmU+p^H C.llect#r (Preventive),he submitted his diary en 3 eccasiensa

clr^e"Liis»^ ""i® r''. indiffewnce andcarelessness a West •£ the cases vhich he mad*
vtere net preperly investigated inte and gave the

the sake efTaisiJa
^ inclinati-n't ^ '̂"^heut the peried he shewedinclinatien tewards irrpreving himself. He wac

anTeip\"?vl:i:n '̂"
In this applicatien under Sectien 19 ef the Administrative

Tribunals A:t, 1985, thea^^plleant has prayed f®r expunging

the adverse remarks and further te held that the supervisery

efficer was biased and gave adverse remarks witheut any

evidence er basis and that the Gevernment ef India did net

^ply its mind ner gave a preper c®nsideratien te the

repre sentat ie n made by the applicant.

2- Ih« allegatUns made in the applicatien f.r expunctlen

ef the adverse remarks are that tte aid remarks are given
in Vielatien ef the principles ef natural justice and the

G.ver,iment ef iidie had disp.sed ef the representatien witheut

a speaking erder. That the rep.rtir^ efficer was biased and
acted in a mala fide manner. That the said eider by the

ceepetent autherity has been passed witheut taking int.

L
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cnsideratLn the Ministry .f Affairs OM dt.3i.iC .i96i which

pravides that the effic.rs superiwr t. tte lep.rting

efficers sheuld, theref.re, censider it his duty t.

personally note and f,r!» his own judgment of the werk and

conduct ef the officer reported upon. He should accordingly
exercise positive and independent judgment on the remakrs of

the reporting officer under various detailed headings In the

form of the report as well as on the general assessment aid

expressclearly his agreement or d isagreetnent with those

remarks. This is particularly .-^cessar-y with regard to the

adverse remarks, if any, where the next of the higher officer
shall be considered as a correct statement.

3. The respondents contested this application a,d stated

that the ^plication is barred by limitation as prescribed

under Section 2i of the Administrative Tribunals Act, 1985.

The ^plicant never demanded a personal hearing. Now on
that account, the ^plicant should not have any grudge.

The applicant has not given any cogent facts to justify that

the reporting officer was biased or prejudiced against him.
The instructions of the Ministry of OOP&T referred to by the

it
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applicant haw n,t beenfl.utad. The applicant h^
submitted XTI diary maintained by the Executive Officers ef
Ontral Excise «rklna in the diasien and ranges inciuding
the Assistant Cellecter. Greup -A'. This para reflects
the day-te.day activity ef the efficer thereby enabling his

superier te adjudge the rele anl perf.rmance ef the efficer.

Ameim dt.10.6.1987 was alse served upen the applicant te expiain
the delay in submissUn ef XTI diary f.r the peried frem

1.10.1986 t. 30.4.1987. Further it is stated that the

^plicant was issued a Meme dt.8.6.1987 by the Cellecter

ef Central Excise, AllAabad fer his faiiure te issue

shew cause netice t. M/s fcanna Jev-,llers, Ailahabad within

the stipulated peried ef six menths even theugh the c ase

did .net cail fer a detailed investigatien. As a result ef

this lapse, en the part ef the applicant, seized geKjkrnament,
vrnrth as.5,66,380 wre required te be released te >t/z Khama

under

Jewllers'Zerders dt.25.3.1987 ef the Hen'ble High Ceurt,
A11 ah ab ad.

4. Ihe applicant has alse filed the rej.inder and reitaated

the averments made mthe OA. It is further stated that the

remarks appearing in p.i(d) m the letter dt.22.8.i988

(AnrUxure a) are acerellary te remarks in para 1(c). Therefere.
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logically •nee the remark in para i(d) was expung^th^ the

remark in para l(c) sheuld hcflre als* been expunged . It is

further stated in the rej«ir*r that if as a matter ef practice,

the applicant had submitted his diarry fer a certain period.

It did net imply that there was a requirement under the

rules er the procedure and, therefore, the applicant cannet be

adversely commented upen f«r seme thing which is net

expressly provided in any ruJe er procedure.

5. I have heard the learned counsel f«r the applicant at

le njth. Taking the adverse remarks f»r n»n submissien ef the

diarry regularly with the intent ten ef manioulating it

accerding t» the requirements ef the time, the learned counsel /

^ f#r the applicant has referred t« para 5(f)(l)(ii) and

t* substantiate the fact that it was r»t necessary t» submit

the diary. The learned ceunsel has argued that excise duty

• n unmanufactured tebacce was abolished w.e.f. 1.3.1979 and

consequently t»bacc« excise manual l«st its relevance in the

day-ta-day functioning of the Central Excise office. There is

another manual referred to by the learned counsel. "Basic Manual

of Departmental Instructions on Excisable Manufactured Products."

Until 12.7.1988, there v«s no provision in this manual for

maintenance of any ciary. Thus according to the learned counsel

k
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f»r the applicant, there were n# instructiens which

required maintenance ,f any diary. In view ef this, it is

argued that during the peried urrler review fr,m i .i .1997 t,

1.5.1987, there »re ne instructiens requirin, maintenance

ef any diary and as such the adverse remarks relating te
nen submissien ef diary are tetally unf.unded and have n.

basis. It IS a fact that en amendment in Basic Manual ef

Oepartmental instructiens en Excisable .Manufactured Geeds,
rn July, 1988, the requirenent fer maintenance ef XTI diary,

was hitherte centaired in the Tebacce Manual, was

incerperated in the Basic Manual (Anne xure fU). The case ,f
the learned ceunsel fer the respendents is that XTI diary
is being maintained by the Executive Officers including
Assista.nt G«ije ct»r, Gr»UD 'a' +• •!var.up A u give an idea t» th«

supervisery efficer te adludi* +wrbjudge the rele and perf.rmance if the
®n the peinte InIn this cennectien, thelearr^d ceunsel

the respendents has referred te the representatien ef
the applicant dt .10.10.1988 (An.xure B) in which in para (b),
the .plicant has himself stated that XTI diary is submitted '
as perpara-33.ef Tebacce Excise Manual and the diary was
centinueusly submitted in the

in the ebservance ef the same. The
learned ceunsel fer the applicant h- eapplicant, hewever, arg^d that the

I
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T«bacc® Excise Manual became eutdated w.e.f, 1.3.19.

manufactured tebacce was exep|jted fr®m wh»le •£ basic, special

and additienal excise duty. In view ef these submissiens,. the

learned ceunsel argued that there remained ne legal and

administrative respensibility en the part ef the Executive

Officer te write and submit )fl'I diary. The said Tebacce

Manual has never been repealed. Many #f the previsiens ef the

Manual as argued by the learned ceunsei fer the respendents,

are still invegue and many registers etc. prescribed therein,

e.g., 335 J Register are still in use. In the rejeinder, the

applicant has referred te that there was anether department

manual \«hich geverns the precedures and the Tebacce Manual had

ne applicatien te them. In fact, the letter d t .12.7 .1988

issued by Osntral Beard ef Excise and Custems where it is

written that the ferm ef the extract ef XII diary prescribed

in terras ef para 332(a) ef Tebacce Excise Manual has becMie

redundant in parts after tlieemeval ef centrel en raanufactured

tebacc®. It has, therefere, been decided te update the

extract and give it te a mere meaningful ferm. By virtue ef

this letter dt.12.7.1988, XTI diary is maintained as per

para-2i5(xyiii) ef the Basic E^fccise Manual itself. This gees

Iji, . • .8 .,,
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t» sh.w that at n» p.lnt .f time at least under peried
far review, the submissien ef diary has never been

stepped. It is net f.r the applicant te Jecide that tte

submissien ef XTI diary has became redundant er Irrelevant.

ebservatlen made by the reperting effioer in ebservatien

painted eut a fact which is net denied by the applicant in

Clear terms, but vHat is stated is that there remains n.

legal and administrative respe .sibillty en the part ef the

E^cutiv, Officer te write and submit his XTI diary. This

argument is net substantiated by any decunent enmcerd.
Merely because Tebacce Excise Manual became eutdated

W.e.f. 1.3.1979 as alleged by the ^plicant will net ipse-facte

wKild ameunt te repeal ef that manual. The lespendents in

their ceunter have stated as certain registers under the
said manual are still maintained and the l.tterd t .12.7.1983

prevides a new preferma far the submissien ef XTI diary

previding the same under para 215(xviil) ef the Basic

Excise Manual. «hib judging the remarks ef the reperting

efficer, the cenpetent autherity has censidered this

aspect with reference te te representatien made by the
applicant (Annexure a) and retai^d this remark theugh there

• ♦ *9 • • 0
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was a reference te eut dated Tebacce Manual in the

representatien alse. The Tribunal cannet sit as an /^pellate

Autherity ever the judgment ef the cenpetent autherity

in that regard. Thus the argument ef the learned ceunsel

fer the applicant is witheut any substance regarding

expunging the remarks at l(b).

6. Taking te the secend adverse remark given te the
app1ic ant at 1(c) at Anm xure A, the ce nte iit ie nef the

learned c.unael f.r the applicant is that »hen the c.apetert

auth.rity has already erased the remark spearing at 1(d), s.
the remark at 1(c) cannet be retained. It is argued by the

learned ceunsel fer the applicant that ence the remarks ef

a mare cetiprehensive nature aro ^ -iivB nature are e xpurped. it shauld f.Haw

that the remarks which are narrevNer in amhi+ i ^
• vwr in ambit als® deserve te

be expunged. The remarks at 1(d) are ,
<*1. 11"; are ef general nature which

shews that the reperting effioer has •oinori
^ that the applicant.

while pested as Assistant«5>sistant CelJecter, Preventive

exhibited carelessnesc"ness. rncnpetent lack .f sense .f prepertiens
arregance and hence he never be given field dharge er any

ether sensitiw p.sting at least f.r the next 5years. Th.
cenpetent autherity did nmf ^.u •y net find this remark justified taking
int. aeceunt the assessment ef the annMc i.

• I rne applicant's iwrk f.r tte

peried under review. Sentence i .f th.
ef the remark at 1(c) alse is

e » eiO. . ,
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t« the effect that the applicant went abeut M his werkTvIth

indifference and carelessness- This remark, therefere, is the

same as has been expunged in para 1(d) and these is ne

justificatien fer retentien ef the sentence in remark 1(c)

ef Amexure A. This is because eftee reasens. Firstly, the

cenpetent autherity did net level rhe efficer as indifferent

and careless, vhile the rep.rting efficer has cemmented in

that mamier further aisquallfying the applicant fer any

sensitive pesting er field pasting fer a perled ef five years.

Secendly, the indifference and carelessness ef the qjplicant

during the peried unoer review sheuld have been prejected by
certain c.mmunicaci.ns t. the applicant In the said perUd. But

there is nething en rec.rd te shew that he has been c.nveyed any

displeasure ,f the supervisery efficer fer his shertcemings.

7. The next remark given te the applicant at l(c) is that
mist ef the cases which he made were ne^.rperly investigated
int. and gave the appearance ef being d.ne/f.r the sake ef

reislng ef the statistics. Threu^ .ut the peried he sh«,ed

inclinatien tewar.s impreving himself. Further he was unwilling
te criticism and in fact he resented toy supervislen. I h

alse seen the perssnal file ef the applicant and the» is

L

lave
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Y' materia tn »c«rd U c.me t» this finding. On acc.unt ^

• ne l5pse •n the part ef the applicant, tte Calicter af

Central Excise, Allahabad issued him a Meme dt.8.6.1987. This

was with effect te an erder passed by the Hen'ble High Ceurt,

within the peried under review that en 25.3.1987

whereby the seized geld eniaments werth Rs.5,63, 390/- were

r.qui«d t. be released t. l^s Khanna Je«eii,rs frem rtei,
seizure was effected. The .nly reply mthe re>i™ier is that
this case was ne^specifically cited in the adverse remarks.

But it is net s. in th« cenfidential n.te attached te the

adverse reaarks. This fact is very much mentiened. The

learned ceunsel f.r the applicanjfalse a:'gued that this

case dees net relate te the ^eried under review. But the effect
ef that actien ef the applicant, th.ugh may Mef an earlier
peried, has taken place in March, 1987 whllethe remark

pertains te the peried fr.m 1.1.1987 te 1.5.1987.

8. There is alse a mentien ef anether case .f Banaras.
in the cenfidential rell attached te the pers.nal file ef
the applicant al.ng with the adverse remarks. But it is net
nessssary t. give eut details ef the same in .rder t.
maintain secrecy, but during the ceurse .f tie arguments, mi,
fact is net denied by the applicant himself and enly

defence taken is that that is alse ef an earlier peried.

^ *e.l2e.e
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9. The applicant has als» been issued Meme, thei

in June, 1987, i.e., after the peried under review. But

it cannet be said that these de net pertain t© the acts ef

the applicant in that peried alse. The remarks given at l(c)

the re fere, are cq nf iried exclusdveiy ©n the ©bservance ef the

supervis®ry ©fficer «n the acts and cenduct the applicant

in the perfermance ef his duties during that peried er

er immediately earlier te it. the effects ef which have ceme

@ut in the peried under review and the applicant has been

duly ;cemtnunicated by the Meme the cemme its informing him

abeut his slackness in perfermance.

10. The reperting efficer has alse made certain personal

©bservation which cannet be interfered with as it relates te

the fact that the applicant was unwilling te take criticism

and that he resented any supervision. Though the reperting

©fficer has been made party te the application, but merely

m=nti©ning of the fact that the reporting officer was biased

would not establish malafide or prejudicial attitude of

the reporting efficer against the applicant.

11. The learned counsel for the applicant could net shew

from the averments as well as by oral arguments that the
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repcrtino efficer h.;s prejudicial against the

applicant. The ccmpeten authority has alse gene threugh the

persenal file •£ the applicant and in fact has taken a view in

expunging seme ef the adverse remarks. Tie ^preach ef the

cempetent autherity cannet, therefere, be said te be in

way unjustified er unfair.

12. The learned ceunsel ferthe applicant has alse peinted
eut that his representatien has been ejected by a nen-speaking

erder. In f act, the cenpetent autherity has applied its mind

in as much as the adverse remarks at 1(a) and (d) have been
• rdered ta. be expunged. This ceuld net have been dene unless

there was a preper applicatien ef mind and assessment ef the

werk ef the ^plicant during the peried under review. The mattei

has been fully censidered and in view ef the authority ef the

Hen'ble Supreme Ceurt in the case ef UOI Vs. H.G.Nambeedar^.,
1991 (2) SGR p-675. it is net necessary that a speaking erder
be given fer rejecting a rep re sentat ien against the adverse

remarks.

•13. In view .f the ib.ve c.nspectus .f facts and
circumstances, the present applicatien is partly all.wed and the
remark in para 1(c) in the sentence -He went abeut his w.rk with
indifference and careiessne ss'shall be expunged and the rest ef
the remarks in 1(b) and 1(c) shall be retained. The respendents
shaii ceeply with the ab.ve directiens within aperied .f three
n»nths fr®m the date ef rece int - freceipt .f c®py .f this #ider. G.sts
• n parties.

(JfdHAHMA) r , ' f
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