IN THE CENITRAL ADMINISTRAT [VE TRIBUNAL \ ()
PRINGIPAL BENCH, NEWIELH I
* *

A4 "
C.A. NU.943/92 : Date of Decisien (8.01.1993
Shri M.S. Arera ««.Aplicant
Vs,
Unisan of India & Ors. «..Respendents
CORAN
Hen'ble Shri J.P. Sharma, Member (J)
Fer the Applicant «ssShri L.P, Asthana, ceunsel {
Fer the Respendents »++Shri J.C. Madan, prexy ceunsel

fer Shri P.H.Ramchandani, Ceursl

1. Wether Reperters of lecal papers may be \} ;
allewed te see the Judgme nt? S :

2. Te be referred to the Reperter er net? ’15 '
JUDGMENT —

The applicant has assailed the erder dt.27.3.1991
by which the representatien of the applicant against the
acverse ACR fer the peried freml.3, 1987 te 3C.4.1987 was

c2?nsidered and the remarks given te the Pplicant in part

were expunged and the remaiming remarks cemmunicated ts the

dpplic.nt by the erder dt.22.3.1938 at Ne .(b) and (d) have

been retaimed. The gplicant at the relevant time in the
perisd under review frem | «1.1987 te 1 .5.1987‘ was werking as
Assistant Coellecter, Preventive in Cellecterate of Central
Excise, Allahabad. The adverse remarks which rem in in the

Character rell of the agplicant after the dispssal ef the
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representat ien by the aferesaid erder are as fellews :a

(b) He never submitted his diary regularly with “he
~intentien ef manipul ating it accerding te the
requirements of the time. Buring his stay of
18 menths as Assistant Cellecter (Preventive),
he submitted his diary en 3 eccasiens.

(c) He went abeut his werk with indifference and
Carelessn®ss. Mest of the cases which he made
were net preperly investigated inte and gave the
Jpearance of beiny made fer the s ake of raising
“the statistics. Threugheut the perisd he shewed
ne inclinatien tewards impreving himself. He was
unwilling te take criticism, in fact, he resented
any supervisien.

In this applicatien under Sectien 19 eof the Administrative

Tribunals Act, 1985, theapplicant has prayed fer expunging. !

the adverse remarks and further te held that the supervisery

efficer was biased and gave adverse remarks witheut any —

evidence er basis anl that the Gevernment of India did net

apply its mind ner gave a preper censideratien te the

representatisn made by the applicant.,

2. The allegatiens made in the agpplicatien fer expunctien
of the adverse remarks are that the s3id remarks are given

in vielatien ef the principles ef natural justice and the
Gevernment ef India had dispesed ef the representatien witheut

a8 speaking erder. That the reperting efficer was biased and

acted in a mala fide manner. That the said erder by the

cempetent autherity has been passed witheut taking inte
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censideratien the Ministry ef Hygpe Affairs OM dt.31.1C.196] which
prevides that the efficers superier te e reperting
efficers sheuld, there fere, c ensider it his duty te

persenally nete and fgrm his ewn judgment ef the werk and
conduct ef the efficer reperted upen. He sheyld accerdingly

exercise pesitive and independent judgment en the remakrs ¢f
the reperting efficer under varieus detailed headings in the
ferm of the repert as well as en the general assessment and
expressc learly his agreement er d isagreement with these

remarks. This is particularly recessary with regard te the
adve rse remarks, if any, where the next ef the higher efficer ey

shall be censidered @S a cerrect statement.

3. The respendents contested thisapplicatien and stated

that the sgpplicatien is barred by limitutien as prescribed
under Sectien 21 eof tre Administrative Tribunals Act, 1985,

The gplicant never demanded a pe rsenal hearing. New en

that acceunt, the gpplicant sheuld net have any grudge .
The applicant has net given any cegent facts te justify that

the reperting efficer was biesed er prejudiced against him.

The instructiens ef the Ministry ef DOP&T referred te by the
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gpplicant have net been fleuted. The applicsnt ha
submitted XI'I diary maintained by the Executive Officers ef
Central Excise werking in the divisien and ranges including
the Assistant Cellecter, Greup 'A'. This para reflects

the day-te-day ativity of the efficer thereby enabling his
superier te adjudge the rele and perfermance of the efficer.

A meme dt.10.6.1987 was alse served upen the gplicant te explain

the delay in submissien ef XTI diary fer the peried frem
l..lAO.l986 te 3C.4.1987. Further it is stated that the
applicant was issued a Meme dt.8.6.1987 by the Cellecter
of Central Excise, Allshabad fer his failure te issye

shew cause netice te M/s Bhanna Jewellers, Allahabad within

the stipulated peried eof six menths even theugh the ¢ ase
did net call fer a detailed investigatien. As a result of

this lapse, en the part of the Pplicant, seized geldernaments

werth Rs.5,66,300 were required te be rele gsed te M/s Knama
unde r
Jewellers' Lerders dt.25.3.1987 of the Hen'ble High Ceurt,

Allshabad.

4. The applicunt has alse filed the rejeinder and re jterated

the averments made in the OA. It is further stated that the

remarks dppearing in p—1(d) in the letter dt.22.8.1988

(Ann@xure A) are 3 cerellary te remarks in para 1(c). Therefere,
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legically ence the remark in para L{d) was expungdd;” the

remark in para l(c) sheuld hawe alse beenexpunged. It is

further stated in the re jeirder that if as a matter ef practice,
the gpplicant had submitted his diarry fer a certain peried.

It did net imply that there was a requirement under the

rules er the precedure and, therefere, the gpplicant cannet be
adversely cemmented upen fer seme thing which is net

expressly previded in any rule er precedure.

5. I have heard the learred ceunsel fer the applicant at

lenith. Taking the glverse remarks fer nen submissien ef the

diarry requlerly with the intentien ef maniculating it '«

accerding te the requirements ef the time, the learned ceunsel |
& I Toliacee Hannaal

Je fer the aplicant has referred te para 5(€)(1)(ii) and (éii)(
te substantiate the fact that it was net necessary te submit
the diary. The learned ceunsel has argued that excise duty
on unm\anufactured tebacce was abelished w.e.f. 1.3.1979 and .
Censequently tebacce excise manual lest its relevance in the

day-ts-cday functiening ef the Gentral Excise effice. There is

anether manual referred te by the learned ceunse 1, "Basic Manual
of Departmental Instructiens sn Excisable Manufactured Preducts.®

Until 12.7.1988, there was ne previsien in this manual fer

maintenance of any ciary. Thus accerd ing te the le arned ceunsel
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fer the aoplicant, there ware ne instructiens which
required maintenance of any diary. In view ef this, it is
argued that during the peried under review frem 1 «1.1987 t»
1.5,1987, there were ne instructiens requiriny maintenance

of any diary and as such the adverse remarks relating te

nen submissien ef diary are tetally unfeunded and have ne
basis. It is a fact that en amendment in Basic Manual ef
Lepartmental Instructiens en Excisable Manufactured Geeds,
in July, 1988, the requirement fer maintenance of XI'I diary,
which was hitherte Centained in the Tebacce Manual, was
incerperated in the Busic Manual (Anre xure RL). The case of

the learred ceunsel fer the respendents is that XTI diary

is being maintained by the Executive Officers including

Assistant Celle cter, Greup 'A' te give an idea te the

efficer an the peint. In this cennectien, thelearred Ceunsel

fer the respendents has referred te the representatien ef
the applicant dt.10.10.1988 (Anne xure B) ip which in pars (b),

the applicant has himself stated that XTI diary is submitted

45 per para-332 of Tebacce Excige Manual and the diary was
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Tebacce Excise Manual became eutdated w.e.f. 1.3.19 n

manufactured tebacce was exempted frem whele of basic, special
and additienal excise duty. In view ef these submissieng, the
learned ceunsel argued that there remained ne legal and
administrative respensibility en the part ef the Executive
Officer te write and submit XI'I diary. The s aid Tebacce
Manual has never been repesled. Many ef the previsiens ef the
Manual as argued by the learned ceunse! fer the respendents,
are still invegue and many registers etc. prescribed there in,
e.g., 335 J Register are still in use. In the rejeinder, the
appli;ant has referred te that there was anether dep artment
manual which geverns the precedures armd the Tebacce Manual had
ne plicatien te them. In fact, the letter dt.12.7.1988
issued by (entral Bearc ef Excise and Custems where it is
written that the form of the extragt of XI[I diary prescribed
in terms of para 332(a) ef Tebacce Excise Manual has beceme
redundant in parts after treemeval ef centrel en manufactured

tebacce. It has, therefere, been decided te upd ate the

extract and give it te a mere me aningful ferm. By virtue of
this letter dt.12.7.1988, XTI diary is maintained as per

para-215(xviii) ef the Basic Egcise Manual itself. This gees
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te shew that at ne peint of time at least under peried

fer review, the submissien ef X[l diary has never been
Stepped. It is net fer the applicant te Jecide that the
submissien of XTI diary has beceme redundant er irrelevant.
The ebservatien made by the reperting efficer in ebse rvatien
peinted eut a fact which is net denied by the @plicant in
Clear terms, but what is stated is that there remains ne
legal and administrative réspaisibility e+ the part of the
Executive Officer te write and submit his XTI diary. This

argument is net substantisted by any decument en eceord,

Merely because Tebacce Excise Manual became eutdated
w.e.f. 1.3.1979 as alleged by the dplicant will net ipse~-facte
weuld ameunt te repeal of that manual . The respendents in

their ceunter have stated as certain registers under the

said manual are still maint ained and the letterdt.l12.7.1988
prevides a new preferma fer the submissien of XTI diary

previding the same under para 215(xviii) of the Basic

Excise\ Manual. wip judging the remarks of the reperting

efficer, the Cempe@tent authoriti/ has censidered this

aspect with reference te te réepresentatien made by the

oplicant (Amexure B) and retained this remark theugh there
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was a reference +e eut dated Tebacce Manual in the

representatien alse. The Tribunal cannet sit as an Appellate
Autherity ever tte judgment ef the Cempetent autherity

in that regard. Thus the argument ef theleamed ceunsel

fer the gpplicant is witheut any substance regarding

expunging the remarks at 1(b).

6. Taking te the secend adverse remark given te the

aplicant at 1(.) at Annexure A, thecente ttien ef the
le arned Ceunsel fer the aplicant is that when the cempe tent

auth‘rity has already eraseg the remark @pearing at l(d), S0

the remark at 1(c) cannet be retained. It is argued by the
learned ceunsel fer the applicant that ence the remarks eof

4 mere cemprehensive nature are e xounced, it sheuld foellew
that the remarks which are narrewer in ambit alse deserve to
be expunged. The remarks at 1(d) are of general nature which

shews that the reperting efficer has epined that the applicant,
while pested gas Assistant Cellecter, Preventive

e xhibited Carelessness, incempetent 1ack of sense of prepert isns

and arregance and hence he never pe given field Charge or any
ether sensitive Pesting at least fer the next 5 Years. The
Cempetent autherity did net find this remark justified taking

inte acceunt the assessment of the spplicant's werk fer the

Peried under reviey, Sentence 1 of the remark at l(c) alse is
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te the effect that the applicant went abeut ¥ his werk with
indifference and carelessress. This remark, therefere, is the !
same as has been e punged in para 1(d) and thewe is ne
justificatien fer retentien ef the sentence in remark 1(c)

of Amexure A. This is because of t we reasens. Firstly, the

Cempetent autherity did net level the efficer as indifferent

and careless, while the reperting efficer has cemmented in
that manrer further disqualifying the applicant fer any

sensitive pesting er field pesting fer a peried of five ye ars.
Secendly, the indifference and carele ssness of the aplicant
during the peried under review sheuld have been prejected by
certain cemmunica:tiens te the applicant in the said peried. But
there is nething en recerd te shew that he has been cenveyed any

displeasure of the supervisery efficer fer his shertcemings.

7. The next remark given te the applicant at #(c) is that
mést of the cases which he made were ne Yoerperly investigated

: se
iante and gave the dppearance of being dene Lfer the sake of
raising ef the statistics. Threugh eut the peried he shewed ne
inclinatien tewar.s impreving himself. Further he was unwill ing

te criticism and in fact he resented amy supervisien. I h ave

alse seen the perssnal file of the applicant and thempe is
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material en ®cerd te ceme te this findiny. On acceunt ef
ene lapse en the part eof the applicant, the Celkcter of

Central Excise, Allashabad issued him a Meme dt.8.6.1987. This
was with effect te an erder passed by the Hen'ble High Ceurt,
within the peried under review that en 25.3.1987

whereby the seized geld erdaments werth Rs.5,63,390/~ were

required te be relegased te M/s Khanna Jewellers frem where
seizure was e-ffected. The enly reply in the rejeinder is that
this case was e ¥specifically cited in the adverse remarks.
But it is net se in ths cenfidential nete attached te the
adverse remarks. This fact is very much mentiened. The

learned ceunsel fer the gplicanfalse agued that this

Case dees net relate te the peried under review. But the effect

of that actien of the applicant, theugh may b€ of ane arlier
peried, has taken place in March, 1987 whilethe remark

pertains te the peried frem 1.1.1987 te 1.5.1987.

8. There is alse a mentien of anether case of Banaras .

in the cenfidential rell attached te the persenal file eof

the applicant aleng with the adverse remarks. But it is net
NeCessary te give sut details of the Same in erder te
maintain secrecy, but during the ceurse of the arguments, this

fact is net denied by the gplicant himself and enly

defence taken is that that is alse ef an earlier peried.
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9. The applicant has alse been issued Meme, the

in June, 1987, i.e., after the peried under review. But
it cannet be said that these de net pertain te the acts eof

the aplicant in that peried alse. The remarks given at l(c)

therefere, are confined exclusdvely on the ebservance ef the
sup2rvisery efficer ¢n the acts and cenduct df the aplicant

in the perfermance of his duties during that peried er

or immediately earlier te it, the effects of which have ceme

eut in the peried under review uand the gplicant has been

duly .cemmunic ated by the Meme the cemme .its inferming him

abeut his slackness in perfermance.

10.  The reperting efficer has alse made certain persenal

observatien which cannet be interfered with as it relates te
the fact that the aplicant was unwilling te take criticism

ancthat he resented any supe rvisien. Theugh the reperting
efficer has been made party te the applicatien, but merely
mentiening ef the fact that the reperting efficer was biased

weuld net establish malafide eor prejudicial a ttitude eof

the reperting efficer against the dpplicant.

1l1. The learned ceunsel fer the applicant ceuld net shew

frem the averments as well as by eral arguments that the
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reperting efficer h:s prejudicial attitude against the
epplicant. The cempeten autherity has alse gene threugh the

persenal file of the goplicent and in fact has taken a view in

expunging seme of the adverse remarks. Te @preach ef the

cempetent autherity cannet, there fere, be said te be in any

way unjustified er unfair.

12, The learned ceunsel ferthe applicant has alse peinted

eut that his representstien has been ejected by a nen-spe aking
erder. Inf act, the cempetent autherity has applied its mind

in as much as the adverse remarks &t 1(a) and (d) have been

erdered tu be expunged. This ceuld net have been dene unless
there was & preper applicstien of mind and assessment of the
werk ef the gpplicant during the peried under review. The mattex;
has been fully censidered ind in view eof the autherity ef the
Hen'ble Supreme Ceurt in the case of UGI Vs. E.G.Nambeedarj,

1991 (2) SCR p-675, it is net necessary that a speaking erder

be given fer rejecting a representatien against the @verse

réemarks.

13. In view of the azbeve censpectus eof facts ang
circumstances, the present gpplicatien is partly allewed and thei

remark in para 1(c) in the sentence 'He went abeut his werk with

7/
indifference and carelessness shall be exounged and the rest of

the remarks in 1(b) and l{c) shall be retzinec. The respendents r

shall cemply with the abeve directisns within g peried of three |

menths frem the date of receipt of a cepy ef this erder. Cests

on parties,

(J.P. SHARMA) 7
VENBER(])  $h93




