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Keilash Chand & Oxs. vee  Jpplicants
| Versus '
Delhi Administration & Anr, esse  Respondents
_ ‘
Sads Ram & Ors, eee  Applicants '
Versus |
belhi Administrastion & Anr. vee Respondents

GORAM t THE HON'BLE MR, JUSTICE V. S. MALIMATH, CHARMAN
THE HON'BLE MR. P. C. JAIN, MEMBER (A) ~

Petitioners through Ms. Urmila Bendre, -
Ms, Meera Chibber, Counsel ¥

Respondemts through Ms. Geete Luthra,
shri M, C. Garg, Shri O. N Trishal, Counsel '

JUDGMENT (omal)

(Hon'ble Mr. Justice V., S, Malimath, Chairman) :

As common questions of lew and fact arise for comldcr;ttt
in these cases, they were heard together and are being disposed
of by this common Judg-ent; Tﬁo petitioners invthesd cases
entered service ss Police Constsbles in the Centrsl Police
Organisations (for short ‘CPOs?).. They came to the Dclht
Police Organisation on deputation. The deputation was for
3 'ttm which came t0 be extended from time to time. It is
when they were thus serving s deputationists that a decision
ias taken by the respondents to permanently sbsorb the Police
Constables who had come ©n deputation. The respondents made

" orders regarding permanent sbsorption of nearly 400 Po;ico
Constasbles. They took a decision to repatrisemore thin 100
Police Constables back to thelr parent department. The

V/ petitioners in these cCases are some of those persons who were
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ot absorbed in service under the Delhi Police snd were
directed to be repatristed to their respective parent

departsents. It is those decisiors that have been challenged
by the petitieners in thqn cases. '

2. The principsl contention of the lesrned counsel for the
petitioners in all these cases is that in the matter of a

' ponimm absorption of Police Constables who have come on

| dmutdlon. the petitioners have been discriminated agaimst;
that %ii: picking and choosing has taken place in the mstter
of ohorptioh and that, tho:cfén. the sction of the
respondents is atbitrary and violative of 'Afticla 14 sd 16
" of the Constitution. Some of the petitioners have alse taken
the plea of promissery estoppel. | )

3.  So far as the respondents are concernsd, they have taken
the stand that some time in tho-yur 1989 a decision was taken

- 10 the effedt that enly these who have passed utrlcﬁlation .
exanination should be considered for permanent absorption
and not those possessing lowsr educational quelifications,

| They havo. further taken the stand that af ter thchs; decision
'lus taken in the year 1989, nearly 300 persorms had been 7
r/vpatrhtod on the ground that they did mot possess the required
matriculation qualification, In other words, their stapd is
that the very same decision that was taken in this behalf in the
year 1989 was once again gpplied when the lmpugned action was
taken of repatriating the petitioners. It is their case that
a8 Rule 9 of the Delhi Police (mpolmoat 3 Bocmltlont)
Rules, 1980 (horoiuftor referred to as the mmihom rules)
prescribes Matric/Higher Secondary,1Oth of 10th plus 2 as the
minimum educational standard; that 8 decision wa'takoh to
,_aho;rb only such ef the Police Constables who possess this

V educ ational qualification, |
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4. S0 far—ss the permamert sbsorption of the Police
Constables is corcerned, it stands regulated by statutory
provision, nmely, Rule 17 of the Delhi Police (Genersl
Conditions of Service) Rules, 1980 (hereinafter referred teo
ss the rules) which reads as follows 3=
"The Cemmissioner ef Police, Delhi, may
sanction permenent absorption in Delhi /
Police of upper and lower subordinates
except Inspecters from ether Statos/Unlon
Territories and Centrsl Police Organisations,
with their consent and with the concurrence
of the Head of the Police Force of the State/
Union Territory, or the Centrsl Police Organisa~- ;
tion concerned. Similarly, the Commissioner of
police, nI sanction permanent transfer of ;
upper and lower subordinates of Delhl Police, §
except Inspectars with their consent for , |
permanent absorption in Police forces of ether .
States/Union Territories or Central Police j
Organisations, subject to the concurrence of , i
the Head of the Police force concerned. In the
case of such pemmanent transfer of an Inspector j
of Delhi Police to any other State or vice verss,
the Commissioner of Police, shall dbtain the '
prior sanction of the Administrastor.® |
' {
It is clear from this statutory provision that the Cpumissioner
of Police, Delhi has been espowered to sanction permanent | |
absorption in the Delhi Police of upper and lower subordinstes
except Inspectors from the States/Union Territories and
Central Police Organisations provided two conditions are '
satisfied, namely, that the persons concerned have givo'n‘ their
consent and the head of the police force of the State/Union
Territory has given his consent, We do not find any express:
stipulation in regard to the qualif ication of the persons
‘whose absorption can be sanctioned under Rule 17, It is well
settled that a person who comes on deputation from one .
department to ancther, unless there is a provision to tho
contrary, has no right for permanemt absorption in sexvice
in the department to which he has gone on deputation for a
term. This is well settled by the decision of the Supreme Cous

‘/npcttod in AIR 1990 SC 1132. Though the petitioners may not
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/Constcblos. Havinf regard to the fact that more ang mare

have a right as such uuot:( stetutory provigsiemfor absoxf;tlon
in service, they have undoubtedly the comtltdtlonal and
fundmentel rig 4t Aot to be discriminated egeimt ueder Article |
14 end 16 of tbj Comtitution, The petitionsrs having assailed
the action of tlio Tespondents in regard to the absarptien

as being orbltr%ry. the respondents have to satisfy us thet
their action is :goundod °n Just and valid ressomns,

Se It is in ghls background thet we have to oxanine the

reasons er justification put forth'by the respondents in
supponlof the y &tion in not sbsorbing the petitioners {n

the Delhi Pollci; under Rule 17 of the rules ibid. The only
Justification piiiadod is that matriculstion has been decided
upon as the qualéﬂcatton to be insisted upon for absorption
in respect of diléh decisfion was teken long back in the year
1989 and acted ubon. The question for considerstion is as ¢o
whether the prescription of the mstriculation or the squivalenmt
qualification as & minimum standard for absarption ¢an be |
regarded @ valid criteria. It would be valid provided it hes
relevarce or nexus with the object: sought to be schieved,

It qucardinal Prirciple of service 1aw thet the qualif {cations ’
must be prescribed in such s mymer 5 to meet the requirements
.r:{.:ﬁg.tgngmurd that the best folcnt beccmes avaflgble for |
the adninistratiod In this behalf the respondents rely wen |
fule 9 of the recrbitment rules which prescribes for recruitment |
for the post of pai ice cw;t.hh the educastional qualificetion
of matric/higher sicondary or jotn of ten plus two. It s

no doubt true that"thh'pnscuption is in regard to dikoct
recruitment of police (:onstahlos in the Delhi Police. It wag
brought to our notice that under the earlier scheme even
non-matricul stes wire elighle for being sppointed as police
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educated persons have become availsble in the country and it )

T o 'WJ -

is also o)t ~ meesasady . that people with higher

P

educational quelificetions ~can dsrve :better in sudh
responsible posts that the statutory prescription as it now |

.
standsgrespribed for direct recruitaent, the possession of 3

higher qualificstion of matriculation er equivalent. The
Supreme Court has held in Am 1974 SC page 1:State of Jamnu
& Kashmir vs. Triloki Nath[& (ts. that the classification
in service rules founded on educstional qualification for f
pramotion to the posis is constltutionaily permissible. g
3

The reason is ebvious that a person possessing higher oducatio-;
nal qualification is better equipped to perfom his dutig %
and functions as a Police Constable. The rule making authorityé
| Ltself has prescribed matriculation or equivalent as the
mprcpri.ato qualification for direct recruitment to the post
of Police Constable in Delhi Police organisation. That being
the position, it has to be held that the criterls sdopted for
sbsorption in regard to educationsl standard on par with the
qualification for direct recruitment in the Delhi Police as
Constables is just and proper. Hence, the prescri.ptlon CLL e
cannot be regarded as arbitrary and violative of Articleg 14 an
16 of the Constitution. As already stated, such a decision
was taken in the year 1989 and was operated and mearly
300 persons were repatriated on the ground that they dld not
possess the prescribed qualification, Hernce, we are imltmd
to hold that the prescription of the educational qualif i.cati.on
of matriculastion & equivalent for absorption i} rusohablo an

valid.

6. The next ques_tl.on for consideration is as to whether
in the matter of implementing the policy decision in this

\v behalf, the petitioners have been discriminagted agihit.
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sm‘ of the petitioners have stated that they too possess the -
~ matriculation qﬁdtﬂcatlon. but their cases have not been
considered. The information in regard to the qualification
possis sed appears to have been gathered by the department
from their own subordinates. It is likely that the subordinate
of ficers forw;rdod'tho inf ormstion which is slready avallable
with them in the records without ascertaining if some of the
petitioners had subsequently acquired matriculation qualif lcattoné‘
So far as the petitioners are concerned, the following ‘
petitioners have asserted that they possess the prescribed
matriculation qualification :-

(1) shri Kaushal Pratap Singh, potttloner No. 9 in
0.5525/92; &

(2) shri Chandra B. Yadav, Petitioner No. 1l in ,

(3) Shri Ishwar Singh, petitioner No,13 in OA-547/92;
(4) Shri shanti Lal, petitioner No.24 in OA-%567/92;

(5) Shri Maya Nand, petitioner No.3 1n OA-601/92;

(6) shri silvanthan, petitioner No.5 in OA=695/92;

(7) Shri Remesh Chander, petitionsr No. 9 in OA-800/92.

The counsel for the rcspondonts suhmlttcd fairly that if these
‘ t they are sstriculates ~
e petitioners now make a roprosutatlo and produce evidernce
" in support thereof, their cases would be examined for
permanent gbsorption bearing in mind the date of the decision

to repatriate them to their paremt department.

7o The other contention of the learned counsel for the 1
petitioners is that sexeral persons who did not possoss“f the
- prescribed matriculstion or equivalent qual ification hévo in
fact been gbsorbed in service. The petitioners have givon
the names of the persons in their respective offidavits. The

responderts have controverted the assertions and have stated ,!

\r/that in respect of some of the persons the particulars furnishocfl

H
i

i
i




_by the petitioners are not accurate or‘.odcqum snd thet,
therefore, it is not possible to reply; that some of the

I3 | - . . ... 4 ’ . o )

persons named by them were matriculstes; thst seme o\i'hou
named by them were actually absorbed in service in the year
1988 before a decision was taken to insist on mstriculation
or equivalent in the year 19%9. Even accepting the stand
taken by the respondents, we still find that the assertion
of the petitioners that the following persons though they
did not possess the latﬂcul.atlon or equivalent qualification
have been absOlfbod permanently, is not Ms

(1) Ram Singh;

(2) Bhure Lal;

(3) sanjay; and | v
‘ (4) Shankar. ; ‘
It was contended that the petitioners having thus established

" that st least in respect of these four persons permanent

sbsarption has been sccorded even though they did not possess
the required educational qualification, the petitiomers arxe
entitled ~80. . similar trestment. It is mecessary to point
out that we have sarlier recorded a finding mholqtm the
prescription of the Iatritculati.on or equivalent as the
educational qualification for permanemt absorption as vitid,ams
we have also held that spych a decisionlming been taken in '
the year 1999 &4s also. isplemented by the respondents.

If. in the process, the respondents comitted erromand gave
sbsarption to persons who did not possess the required ,
educational qualification, what can be anulled is the___actlon
in conferring the unjust absorption in service. A va:ohg or
fllegsl trestment in respect of some of the persons d&os not
give rise to tl;e right in favour of others for similsr wreng
or illegal treatment in their favout.rhii?t ‘é‘o%«t of Article

\/ 14 of the Constitution : at -a21 §__  The petitioners
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have bean abls to establish that four persons have been @
sbsorbed permamently though they \dld not possess tho
prescribed qualificetion eof ntrl.cul:ﬁo:b::t:g\;::.hmg Thaet
the decision taken by the respondents/in regard to the
paxséns .  who are not ntrl.cul.atos is arbitrary. doss mot measn
that the mpmutqﬁ-tsmd direction to absorb:the
pctltiomn. Besides, it is mccu.ry to point out that

it is not possible to gnull the absorption of these four
persons as they sre not before us. We should elso mention
that a justification has been pleaded by the respondents

in regard to the absorption ef these four poism. So far

as Shri Bhure Lal is concerned, it is ststed that he is the
personal security officer of Shri Devi Lal, Deputy Prime
Minister and President of Snajiudl. Janta Dal. So far as
shri Ram Singh is concerned, it is stated that he was the
personal security officer of Shri Prakash Singh, IPS efficer.
The absorption of these two persons is sought to be justified
"having regard to Rule 30 of the recruitment rules which has
conferred power on the Administrator to relax the provisions
of the rules even in individual cases. The justification
pleaded is that these two Police Constables were incharge of
personal security of responsible persons and fha‘t. theref ore,
relaxation of qualifications was made in their favour. So far
as Sanjay and Shankar are corcernsd, they are said to be the
wards of Delhi Police personnel in whose cases relaxation was
granted under rule 9 of the recruitment rules which prwidos
for relaxation upto 9th class in respect of this categery

of persens. As already stated, even assuming that there was
no justification for relaxation of the qualificstion in their
favour regarding absorption, we cannot granmt a direction in

favour of the petitioners for making a similar mistake in their
\t/favour as well.

P
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8, gome of the petitioners have contended th-t the _‘.;f f
gespondents ere berzed by the principle of promissory utoppu.. p
Th‘y have stated that thers ves an sssurancé given to them that 1
they vould be ebsorbed 4n ssrvice and on the strength of*thst Q{
assurance they hugo admitted their children in schools here - j
end also foregone fﬂthoir prowoticn in their parent departesnt - %
and have thus sitered their position to their disadvantege. !
The foundation for fnvoking the principle of proiicoory '

sstoppel is the ‘assurance said to hovo psen given by the ;'
respondents about their psrmanent ahoorptlon. Apart from ; i
bald assertion no satisfactory material has been pleced :

pefors us 16 this beshalf, ' f
|

9. As nons advanced any arguments befors us, ve havse not
sxamnined 4¢ the petitionsrs who vers sesbers of the arwed ¥
force bafore deputation can invoke tho jurisdiction of iho

Tribunal for seeking -bqorptlon in the Delhi Police, _ u
10. ?o; the reascns statesd above, while upholding tho docid
of the 'reapondonta to repatriste the pstitioners vho did rot
possess the metriculation or squivalent qualification to thoirl
parent department , uo‘dirnct the roopondonto, so far as the '
" folloving ‘seven petitioners are concornod 1f they file o

tOpropontation vithin two veeks from this date and produce

msterisl in .upport.of their cases that they poa‘&so the S
matriculstion or equivalent qualification along uith the
representstion, that their cases shall be sxamined for
absorption and if they are found eligible end fit for .bsorptil
s decision in this behalf shall be taken within four veeks

after receipt of the representationsi~

(1) shri Keushal Pratsp singh, petitionsT No .9 in
OA 525/92;

(2) Shri Chandra 8, Yadav, petitioner No 11 in
OA 525/923

(3) shri lshuar Singh, petitioner WO JA3 in 0A 547/923

(4) shri Shanti Lal, petitioner No.24 in OA 567/923% |
(s) shri Faya Nand, petitioner No 3 in OA 601/923
(6) Shri Silvanthan, petitioner No S5 in OA 695/923 |

(7) shri Ramesh Chander, petitioner No 9 in oa 800/92

|
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Until such nprount.thm are decided, they shan' not be
epatristed to their parent department. The petitions
having been dismisged in regard to the rest, it is obvious

thet the interim order of stay alresdy grented stands
vacated. No costs. !
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P. C. Jatn) ' V. S. Malimath
( Member t»n)‘ I ( Chalm::a )



