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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

0a~A460/72
with

0A-832/72

New Delhi this the 2Vsi day of april, 1999.

Hon’ble Shri T.N. Bhat, Member(J)
Hon"ble Shiri S.P.Riswas, Member(A)

0A-460/92

Mrs. Lalita Kumar,

W/0 Mr. Ashok Kumai,

R/0 50-A. Radhey Shyam Fark,

Parwana Roadg,

Delhi~51. ‘ ---- Applicant .

(through Sh. B.B. Raval. advocate)
vEIrsus
1. Lt. Governor of Delhi,
Raj Niwas

Delhi.

or Technical Education,
Avenue, New Delhi.

Princippal, Women’s Polytechnic, _
Manarani Bagh, MNew Delhi. ece.. Respondents

W

(thirough Shri Raj Singh - HNot piesent)

0A-832/72

Mrs. Usha Anand,

W/c Sh. 3.C. anand.

R/c 11, Staff Qrs. Women’s

Polytechnic Maharani Bagh,

New Delhi-65. A --w.  Applicant

(through Sh. B.B. Raval. advocate)
varsus

1. Lt. Governor of Delhi, -
Raj Niwas
Delhi.

2. Director Technical Education.
Rouse Avenue, New Delhi.

3. Princippal, Women’s Polytechnic,
Maharani Bagh, New Delhi. .... Respondents

(through Shri Raj Singh - Not present)




R T T

it

~n
s

g

s
Liroek

A
3
'ii
A
%
i

!
Ty
’

P PRSI I S

i

ORI

Rt
ot 12N

T
g

R

S g

.o N N
PR T N

et o

3

ORDER

tiorn'ble Shri S5.P. Biswas, Member (A)

5ince both the O0as have common background

f , raise same legal issues and contain claims for

wn

s
<L

o
8]

dentical reliefs, they a&are being disposed of by this

(ol

common order.

Z. Both the applicants in these two OAs are
highly aggrieved by non payment of arrears of pay anc
allowances pursuant to orders of promotion 1in upgraded

posts issued in favour of tnhem.

3. Before we bring out the legal issues to be
determined herein, it would be apposite to elaborate,

in brief. the factual details of these cases for better

appreciation.
0A-460/72

The applicant 1in this O.&. was initially
appointed as Skilled Assistant in the scale of

Rs.270

1
i

&

500 (revised) w.e.f.1.1.73 after having gone
thirough the necessary selection process and Was
appointed on temporary basis vide orders dated 2.12.75.
The said order was issued by Principal, wWomen’ s
Polytechnic/ﬁaharani. Bagh/Hew Delhi (Respondent No.3).
Consequent upPon the adoption of the Scheme of
reorganisation by the Government of India as a result of

Luthra Committee Report, the Directorate of Technical

Cducation. on the btasis of the recommendations of the
Departmental promotion Committee (oPCc  for shoirt),
conveyed its approval wvide Aannexure-A order dated
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26.12.88 for upgradation and appointment of both the
d applicants against newly created/upgraded posts.
. - .
‘fﬁ Relevant portions of the said order are..'indicated
'§§ below: -
7
i3 S.No. Name and Name of the Date of Pay Scale
4 Designation post on which upgradation
e oh initial upgradea
i appointment
@ 1. Smt.Sushma Junior Lecturer 4.6.77 Rs.650-760
5 Khurana (Electronics and
ﬁ Instructor Electrical Communi-.
& (5cale cation Engineering)
% 550-3900) .
1
Y Ql 2. Smt.Usha Junior Lecturer 4.6.77 Rs.650-960
§' Anand {Electronics and ‘ :
: Instructor Electrical Communi
3 {(Scale cation Engineering)
z 500-900) -
3. Smt.Lalita Studic Asstt. 11.6.75 Rs.550-%00
Kumar (Msdical Laboratory
Skilled Technology)
Asstt.
(Scale
270~ 500)
i ¢ Sl. No. 3 aforequoted relates to orders of
. -
-4 upgradation in respect of the applicant in 0A-460/72.
] The order also stipulated that the salary of the
') applicant in this OA will be drawn against the post of
f? Demoﬂstrator/Electronics. '

4. This order of 26.12.88 was subsequently

modified by Directorate’s letter dated 28.3.87% (Annexure

IX) indicating that the salary of the applicant would be

drawn against the post indicated as hereunder:-

I S e

i) 11.6.7% to 12.7.88 Against post of Demonstrator

Against post of Lady Lecturer
created conseqguent upon
i%" implementation of Madan

ii) After 12.7.88

Committee”s recommendations
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5. The applicant  subsequently submitted

details of her experiences and qualifications vide her

1]

ntation dated 2.8.87%. Based . on that the

[t}
[¢)

repres
Directorate of Technical Education issued a Corrigendum
dated 6.9.8% (Annexure XII), in partial modification of
its earlier order dated 26.12.88 indicating in the said
corilgenaum that the date of upgradation of the
applicant as Studioc Assistant will be w.e.f. 4.6.77
instead of 11.&.79. The order dated 6.7.8% alsoc
stipulated that the name of the post against which the
applicant is upgraded may be reaa as Laboratory
Technician (M.L.T.) insteag of Studio Assistant

(M.L.T.).

6. The applicant continued working as

ered. Consequent upon the aforementioned orders of

QL

or
upgradation & appointment, Principal women®s Polytechnic
(R.MNo.3) issued the following orders regarding the
fixation of pay 1in the uparadged scales besides
certifying that the upgraded post carried higheir duties
and fesponsibilities as comparea to the Skilled

Assistant.

Order dated Date from Pay fixed in Period
which pay scale of
fixed ‘
7.6.90 4.6.77 550970 4.6.77 to 1.6.85

1640-2%900 . 1.1.86

At each stage of her career, the applicant was
formally considered and allowed to cross the efficiency

bar on due dastes pursuant to recommendations of duly

et sl e
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constituted OPC. Bills of arrears of pay a allowances
duly prepared by pPolytechnic Authorities (A-XVI Colly.
pages 43-60 of the paperbook) and approved by Drawing &
Disbursina Officer (D00 for short) weie forwarded to
Competent Authorities in time. The total amount of
arrears, based on dpe and drawn statement as at Annexure
xvI from Hay 1773 to January 1992, come to more than a
lakh of rupees. In an attempt to get an early
settlement of outstanding arrears the applicant
continued repiresenting her case to the appropriate
% authorities on several occasions as per annexures
XXI(a), XXI(b), XXI(c) and XXII datedA12-12.89,‘11.4.90,

21/3/791 & 16.8.7) . respectively. All these without any

positive result, the applicant contended.
0A-832/92

7. The applicant in this O0.A. was initially

appointed as an Instructor vide orders dated 10.7.85 in

ot

rade Rs.550-%00 (Revised) and was placed on probation
for a period of one yéar., The applicant claims to have
experiences of apout 7 years in teaching profession at
different places angd appears to have earned laurels at
National level in recognition of her outstanding wérk in
the teaching profession. Like the applicant in
oA -460/%2, the applicant in this 0.A. also received the
approval from the Director of'Technical Education vide.
letter dated 26.12.88 conveying their approval for
upgirading her post  from Instiructor to that of Junior
lLecturer w.e.f. 4.6.77 1in the higher scale of
Rs.650-760. The aforesaid order 8150 stipulated that

zéﬂ the salary of this applicant shall be drawn against the
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vacant post of Lady Lecturer/Interior Deco ion w.e.f.

4.6.75 to 10.5.8% and thereafter against the post of

Junior Lecturer, Secretarial Practice/Hindi.

The entry No.2 in the table under para 4 of

this order relates to upgradation details of the
applicant in this OA.
upon the orders of

8. Consequent

the respondent No.3J3 issued the

upgradation/promotion,

orders regarding fixation of applicant’s pay in the

upgraded scales in the manner indicated as hereunder:-

S5.No. Orders Date from Pay fixed in Period
gated which pay the scale of
fixed
i) 13.2.8% 12.12.88 22004000 12.12.88 onwards
ii) 13.2.87% 04.06.77 6507260 4.6.77 to 1.6.82 EB
01.01.86 2000~ 35200 1.1.86 to 1.4.88
1i1i; 07.6.%0 01.06.83 650960 1.6.83 to 1.6.88
01.01.8¢6 20003200 1.1.86-1.6.88
1v) 05.2.7%0 04.06.77 650260 4.6.77+1.6.85
20003200 1.1.86-1.1.88
22004000 12.11.88-1.12.8%
The Respondent No.J also certifieag that' the
upgraded post had higher duties and responsibilities.

The applicant

efficiency bar

7.

plea of being

two reasons.

also

Firstly,

had

at

Smt.

each

Both the applicants have come

stage

crossed the

through duly constituted DPCs.

out

with

forced to face hostile discrimination for

Sushma Khurana who was also

upgraded by the same order dated 26.12.88 have been paid

all the arrears

wa'y

back in March 1271.

Second

ly, the
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other officials, even telonging to Skille sistant and
Lecturer categories, &s shown in Annexure-XYII, have

beernn paid all the arrears.

10. Before we eiamine the stand of the
respondents, we consider it appropriate to mention here
that the respondents case continued to be represented by
different legal representatives right upto the end of
1993. Thereafter, the departmental representatives
including one at the level of peon appeared vefore us oON
behalf of respondents. Howevei, Shri Rajinder Pandita,
learned counsel entered appearance. on behalf of
respondents on 07.05.97 and wanted to file written
submissions in  both the OAs as well MA Nos. 727/97 &
1713/97 which was permitted. although 7 opportunities
were given to respondents to file written submissions,
nothing was done till 12.12.77 when Shri Pandita
withdrew himself from the cases. It was at this stage
yet another 1eafned counsel. namely, Shri Raj Singh
entered appearahce on 14.12.798 and after getting
sepairate speil of several opportunities filed the
wiritten submission on 10.02.98 in 0A-832/792 and that too
aftér a cost was imposed in favour of thg applicants.
We are constraint to mention this since extension of
time to file the counter, for times without number, only
reveals a sense of lavity on the part of the officials

who ordinarily ought to be considered responsible.

11. As. regards the applicant in OA~460/72,
respondents would submit that there was another revision
of staff structuire of Polytechnics that took place in

1788 based on Macan Comniittees recommendations.




h aizﬁ?\

Cirh

R

B TR GRS )

8-
Following that the Director of Training anq Technical
Education, based on acceptance of the report by the
Ministiry of Human Resource Development, issued orders
for creation of additional post orF abolition/ébeyance of
existing posts vide 1etter dated 13.7.88. The posts of
Studio Asstt. and Demonstiator against‘ which the
applicant was allowea to araw salary stood abolisheda
w.e.f. 13.7.88. Based on this position, the Accounts
Officer (Tech) made observations that “"the order of

on of Mrs. Lalita Kumar to the upgraded post of

e

promot

e

Lab Technician (MLT) Member Polytechnic/New Delhi is not

in order."” Keeping in view of the obsarvations of the
Finance Department the respondents felt that the payment

of arrears of pay and allowances in favour of the

applicant in 0OA-460/92 may not be mace. Respondents

would further contend that this applicant was never

regularised as Skilled Asstt. ' and hence cannot have any

)

claim for piomotion or upgradation.

In respect of the applicant in 0A-832/%2. the
respondents have submitted that the app}iéation is not
mainfainable as the alleged promotion from the post of
InstrLctor to the post of Junior Lecturer was in g}oss
violation of the rules and regulations governing the
appointments. In the absence of any available post,
there can be no question of promotion of the applicant
to the post of Lecturer. No arreairs can be paid to the
applicant as there was no post of Junior Lecturer from
4.6.77 Onwardos. Respondents would further submit that
the post of Junior Lecturer was abolished under the
revised pattern of Madan Committees recommendations by

Order HNo. F 122(13)/87 dated 13.7.858. The applicant
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was i the Electronic Department and there only one
post of Junior Lecturer in that organisation. The said
post was offered to the senior colleague of the
applicant, namely, Smt. $.8B. Juneja. OSince the post

of Junior Lecturer stood abolished by order dated

13.7.88, there could be 0o promotion against the
non-existing post. The respondents have further

contended that the DPC was not apprised of all the facts
and circumstances of the case. The comparison to HMrs.
Sushma Khurana is 1iirelevant ang the apipplicant cannot
claim arrears which were given . to others . before
irregularities in the matter ot promdtions came to b2
noticed by the respondents. Any irregularity or any
procedural wrong done in some Cases does not confer any
right to the others. The payment of arrears in the case

of Smt. Sushma Khurana could be even withdrawn.

12. We find that the stand of the responaants

—h

falls on the ground undeir the weight © contradictions
created by them. For example. when the post of Gkilled
assistant (in respect of applicant in OA-460/32) stood
abolished by orders dated 24.6.77 & 13.7.88, there was
no néed for holding OPC  on 2.12.88 to congider
upgracation of the applicant to Laboratory Technician
and issue a corrigendum on 6.9.89 ante-dating the
upgradation to 4.6.77. Similarly. it eludess
comprehension as to how the post of Instructoi (for the
applicant in 0A-832/92) which stood abolished by order
No.122/13/87 dated 13.7.88 could be upgraded by a

o

subsequent order dated 26.12.35.
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13. In the background of acts and

circumstances aforementioned, the following issue falls

f for determination:
ot
i
7 whether employees who cariy out duties ana
responsibilities of upgraded/higher posts, on being
- W -
appointed on regular or even on ad hoc basis, are
Aﬂ—’"
4.
entitled to the pay and allowances applicable to the
. higher grades/posts?
j 14. It is not in doubt that the applicants
: waire promoted to the post of Lahoratory Technician and

Lecturer respectively as per orders issued- .by the
competent authoirity as at paras 3, 4, 6 & 8
aforementioned. It is alsoc not in dispute that the
applicants_ have carried out the responsibilities and
functions of promotional pdsts as duly certified by the
Principal of the Polytechnic Institute as well as the
Vo concerned Drawing & Disbursing Dfficer. Applicants
appear to have woirked satisfacforily as well. Ths
respondents have alsoc not denied eligibility of the pay
and allowances of the higher posts for the applicants.It

has been only mentioned that “"detail examination of the

B sy

case is in progress by the department. The present OA

is pre-mature as the payments of the applicants are

k under consideration of the department”.

15. We shall now bring ocut the position of

Rules/law on the subject.

4
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(A} Pirovisions laid down undeir FR 49 sub-para
{iii) will be applicable in determining the fixation of

higher pay in the facts ang circumstances of the present

]

case. It mentions:

"Where a Government seirvant is
formally appointed to hold charge of
ancther post or posts which is or are not
in the same office, or which, though 1in
the same office, is or are not 1in the
same cadre/line of promotion, he shall be
allowed the pay of the higher post”

The respondents have not denied having. taken
the work of Laboratory Assistant/oemonsfrator and of the
gecturer from the applicants herein. We find no
justification/explanation on record to show why under
the circumstances of the case procedures laid down in

Rule FR 4% (iii) could not be followed.

(B) That apart, we find that the decisions in
Ch 1737/8% are sguarely be ;pplicable to the facts and
circumstances of this case. In that Ca, the apex court
was examining the ~atio arrived at by the New Bombay
Benchlpf this Tribunal in 0A 294/86 cited in the case of

b

R.Srinivasan_ ¥s. UOI & Ors. (1994) 1 ATJ Vol.le 232.

In that case (0A 2794/86) the applicants were shouldering
higher responsibilities of officer of Grade II but
denied emoluments for the said post. It was observed
that inasmuch as the applicants have not given in
writing that they would not claim any extra
remuneration, they would be entitled to such payments as

per rule. That Judgement has become final since the
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appeal filed by the respondents against the™sdme in the
aforesaid 0A was Jdizmmissed by the Horn"ble Supreme Court

by an ordeir dated 2.8.921.

(C) Admittedly. the applicants have locked
arter and carried cut the responsibilitiez of the higher
posts. Even if they were not regularly promoted to hold
the charge of higher/upgradea posts, their entitlement
to claim pay and allowances attendant to those higher

ts cannot be denied in terms of the law laid down by

[€)]

PO

the apex court in the case of Selvaraji_ Vs, . Lt.

Qovernor _of Island. Port Blair & Qrs. (1998) 4 SCC 2%71.
~that was the case where a Pfimary School Teacher
attached to Middle Sch001 was reguired to look after
duties of the post of Secretary (scouts) from the day of
the order. The Tribunal had rejected the claim of the
higher pay. While examining that case in detail, the
apex court directed the respondents to make payments to
the applicant therein the difference of salary for the

time scale duiring the period of January,

j
¥l
ct
M

appropii
1292 to September, 1975 during which the appellant had
actually woirked in the higher post. The applicants case

herein stand even on a better footing in the sense that
;

they were duly promoted to the higher posts after

following the required procedure for such appointments.

(D) Even if it is assumed that the applicants
had worked in the higher posts purely as a temporary
stop gap arrangsment, the officiating payments foi
working on promotional posts for such a long periocd
caninot be denied in the background of the law laid down

by the Apex Court in the case of Secretary-cum-Chief




o d

iy
o

AR B GperaeR izt R gL, L

2

Sariipanl W

P

Engineer. Chandigarh___¥Ys. _ _Hari__Om___Sharma__&__ Ors.
(1778(2) 5C SLI 41). That was the case where the

appointee was denied the salary of the higher post on

¢

the ground that he had given an undertaking not to claim

the salary or other allowances attached to the higher

2]

post held by him. The respondent therein was a Junior

>

)

Engineer and had been working on a stop gap arrangement
in the post of Junior Engineer Grade-] for a long time.
He hag given an undertaking not to claim the salary of

the higher post. The Apex Court held as under: -

"Apart from the fact that the
nt in its capacity as a model

Governme

employer cannot be permitted to raise such
an argument. the undertaking which is said
to constitute an agreement between the
parties cannot be enforced at law. The
respongant being an employee of the

appellant had to break his period of
stagnation although, as holders available
for promotion to the post  of Junior
tnginesr-1 and was, therefore, likely to be
considered for promotion in his own right.
AN agreement that if a person is promoted

to the higher post or put to officiate on
that post or, as in the instant case, a
stop gap  arrangament is made to place him
Gn the higher post, he would not claim
higher salary or other attendant benefits
wolla be contrary to law and also against
public policy.”

1
-4
w2

(E) If the respondents have difficulties in
the payment of arrears because of there being no such
sanctioned posts available with them, the problem can be
sclved by resorting to creation of supernumerary posts
only for the relevant periocds. Such a step is
permiésible in terms of judicial pronouncements by the
Apex Court in the case of UOI & Ors. - Vs, vYiiay Kumari
(Miss) (1%%4 Supp(l) 5CC 84). That was a case of
Laboratory Assistant who was promoted as Junior Lecturer

o ad hoc basis undei- the same responaents (R-3).
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wWe find that the rule position in para 15A and
case laws as in paras 158 to £ are sguarely applicable

umstances of the present case. We,

ot
)
rt
-
2]
—1‘
2]
)
ct
9]
g
-t
L
C}
k]
]
0

howevei, make it clear that we have not expressed any

view on the applicants allegation of discriminatiocon

vecause of lack of supporting details.

l6. In the background of  the reasons
aforementioned, the 042 deseirve to be allowed and we do

80 accoraingly with the following direcgtions:-

$

its shall be paid the

(8) The applica
arreairs of pay and allowances for the

periods they had worked on

g

ighar/upgradgd posts alongwith an
interest of 12%. The interest shall
e payable 45 days after the amounts
bhecame  due to them individually till
the date these two OAs are filed i.e.

20.2.72 and 25.3.72 respectively.

(b) The said arrears shall be paid within
a8 period of 4 months from the date of
receipt of a certified copy of this

order.

(c) If our orders aforesaid are not

compplied with within the time limit

stipulated above, the respondents

q$ shall  pay an interest of 18% on the

;f<’ entire amount from 2.} 6tof April 19%%
L




-

(i.e. the date of pronocuncement of

orders in these OAs) till the date

the payment is made.

17. We find that this is eminently a fit case
to order penal actions 1in the light of the law
enunciated by Hon’ble Supreme Court in Central

Cooperative Consumers Store Ltd. VYs._ _ _Labour Court,

H.P. Shimla and Ors. {(12923(3) SCC 214), wherein

legally valid claims weire denied because of unreasonable

and negligent attitude

situatlion prevails here.

seek redressal of their grievances by resorting to
costly litigation pirocess  only because none under
respondent Nos. 2 & 3 cared to examine the applicants

rules/regulations on the subject.

- £
(O]

direct fespondent No.1l to identify those

responsiple functionaries and initiate appropriate
disciplinary proceedings against them as the Public
Exchequer cannot be buirdened for the lapses of erring
offibers/officials. Responagent No.2 shall réport

compliance of our orders in this respect within six

months from the date of receipt of this order to the

Registirar of CAT/Principal Bench/ New Delhi wunder

Section 24 of administrative Tribunals aAct 1285,

/vv/

The Original Applications are disposed of in
terms of orders in paras 16 & 17 aforesaid.
P L —_ - e i “ T o
M\J&'tt o
{T.N. Bhat)

‘ Member (A) - Member(J)




