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O.A./TXAX No.78 of 1992 Decided on:

dhri Bhoop Singh T ———°°° Applicant (s)

(By Shri sShanker Radju ' "~ advocate)

versus

Commissioner'of'PoIice & OBS . Respondent (s)

«

(By Shri Amresh Mathur -~~~ "~ Advocate)

CORAM:
THE HON'BLE X¥X{ MRS. LAKSHMI SWAMINATHAN, MEMBER (J)

THE HON'BLE SHRI K. MUTHUKUMAR, MEMBER ({(A)

1. Whether to Dbe referred to the RspéfterLﬁzg
or not? v
. 2. whether to be circulated to the other Benches
- of the Tribunal? AR

(K. MUTHUKUMAR)
. MEMBER (A)
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Wew Deini, this the ﬂg”gay of July, 1936

Hon'bl: smt. Lakshmi Swaminathen, ficmber (J)

non'ble uhri Ke Muthukymar, Membar (a)

shoop singh

s/o shri(lste) Dets Ram

r/o viliegs & P.O, Kanuwali,

Oistrict Riwari,

Hzr yana. e« kpoplicont

8y adwocztes shri Shanker Re ju

Vse

1. Commisal on=r of Po.ice Dealhi,
Oelhi Policea Headquarters

MOSO D._. BUilding, Iop. EStitG,
Hew Delini.

2« padditional Comnissionzr of Polics
(Cperations) pelhi,
Jdelni Police Headguartzars,
MeLoelUse Building, I.p, Estate,
New delhi,

3e Ueputy Commissionur of Police,
IG.1I, Alrport,iesu pelhi. ese A2UpoONu nils

By Advocaztes sShri Amrcsh flathur

RD

-
[
iy tr—p——
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Hon'bie smt. Lazkshmi sweirinathan, Member (J)
Thisapplication hzs been filed by the 2 .2 licant

against the orpdasr dated 14.1.99 PesSed by the ras.ondent

Woe3 removing him fron service and the grder datad 15.5,99

Pessed oy the Appell=ts authority i,a, fespondent ¢,

rejzcting his erpesl,
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2. The brief facts of the case are th=t the zpplicant

was appointed in Jelhi Police as Consteble on 17173+ ©N

13.8.90 he uwas issued =2 chz rgasheet (Annexurs A= 2 ) e

The charges related to his abssance without lezve for various
seriode as detailed theresin. In tne chargeshect 1t w=s
ment ioned that -

nyour past record also revaaled that you
are a habitual absentec as you have absented
yourself for 21 times in the pnast, for which
you nad begen punished. You spbviously had no
affect on you znd continuad tobe indiscivlined

® negligent and absented wilfully and unsuthorisedly
and thus violated the rulss and instructions

ragarding leave and sede H0.111 Of Delhi "olices!

1t was further mentionad that -

on
t the above act/your part constitute to gross

misconduct, negligence and irresponsible bohaviour
which renders you liable for departmental =ctien
punishzble under section 21 of the Uealhi Folice
act, 1978.%

¢ After holding the depsrtmantsl enquiry, the impugned

order of removing the applicant from service had Bnen gessad

on 1401.91.

3, shri shanker Raju, learned counszl for the z2:plicant
has submitted thet the order of dismissal passed 2321
applicznt is not in accordsncs with theg Jelhi Polica kct,
1978 read uwith pelhi Police (Punishmant and appeal) iulss,

1980 {(hereinaftar referred to as tpe &ct and Rules). The

lza ) .
}& Tned counsasl submits that undar Ruls 8 of the 2. las
- ~ <« ’
o
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the punishment of dismissel or removel from servicza can

be given to an dfficial for the a8t ofmgrave misconduct ®
rendaring him unfit for Polics service. Ha has referred
to the impugned order and submits that no such finding haé

been given by the competent authority. Jhet has bzen rscorded
in the order is 2s follous -

"such indisciplined conduct besides bad

in itself is also a bad example to others

and coulid not be tolerated in a disciplined
force. Keeping in viau the abovsz discussion,
an indisciplined person like the defaulter
is unfit tobe retained in Police department.
Therefore, constable Bhoop Singh,No.327/P is
avarded the penalty of removal from service
with effect from the date of issue of this
order. ®

to
4. The lizrned counsel also refersfRule 10 of

the Rules and submits that unless the competent auvthority
has applied his mind and recorded that the applicent!'s
continued misconduct indic=tes incorrigibility andicomplete

' - . . remcsvad
unfitness for police service, 2 person should no: be dismissed /
from service. In this case,he suumits that the second nart

- “ - . /oy .
of Rule 10 is also not applicable because there has beaen
no finding by the competent authprity that the applisant is
» . . . o .
completely unfit for police service or unfit for = particular
the

rank so as to suard hlmLpunishment of reduction in rank. The
lsarned counszl submits that in the agbsence of = specific

IS

finding by the competent authority that the applicent is



Vi
guilty of % grave misconduct and because of nis cont inued

which 14 .
misconduct/indicates incorrigibility and complete unfit-
ness for police service", no such order of removal from
servica can be passed ageinst the apnlicant, =s it is
contrary to Rules 8 and 10 of the Rulsas. He r~lies on

the judgement of this Tribunal in Oglip singh  VUs.

UOI_& ors. (0.p. N0.802/90) decided on 23.3+94 by the

Principz1l Bench. The S.L.P. filed by ih: rospondents aganst
that decision to the Suprems Court ( oLP Civil No.12208/95
(2465)) was dismissed by order dataed 12.2.95. (Both

these orders are placed on recordj. The learned counsaol
suomits thst follouwing the judgament of the Supreme

Court and having regard to the provisions of Rulzs 8 end

13 of the Rules, the impugned order should be sat sids

and the applicant should be reinstzted in servica.

Se We have seen the reply filed by the res3ondents
and alsc heard Shri amrssh i=thur, learned counsal.

With reg=rd to ths arguments of thz loerned couns2l for
the applicant, shri Amresh ilathur hes submittaed btn-t in

the sumimery of zllegutions {(Anrexurs F=1}, it hos b

ti

an

stated that the above act amounts to "grav: misconduct? and
~order is,
the 1npugngdlﬁh.r&fm@., in accordance with the rulos. He

hes submitted thet from the portion of the imru.n~d arder

o . . . aboye
of raomoval from sarvice reproduced in parp z/ Y%’ia cl:
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that the competent guthority hed applied his mind nd come
to the conclusion that the =z pliceant is an indisciplined
person who is unfit to be retainzd in the nolics den=rtwent
which ig & disciplined forcee Ther=zfore, shri a. fi~thur,
lezrned counsel,submite that reading theses words togathar,

it shows thet the disciplinary authority hzs come to the
conclusion thet the applicant is guilty of f#grsve misconduct®

and Mcomplotely unfit® for beiny retained in the police force

@

wnich snould oo tzkzn as sufficicnt compliznce with =h

reGuirements of the orovisicng of Rules 8 amd 10.

6¢ de have cerefully considered tha arguments of both

tne lesrned counsel for the parties z=nd serused the rzcord.

Tos The mzin ground teken oy Shri sheonk: - Raju, lesrned
counsel for the applicant is in respect gf the senalty imposed
on the applicant. He submits tnat the extreme penalty of
removal from ssrvice which has been imsosed on him n-g
done in vioiction of Rules 8 ond 10 of the Rules. His centantisn
ie that under Rule Gi#), the punishment of dismissal or remov-1
from service cen be awarded Ghiy for the act of "graye
misconduct® rendering the applicent unfit Cr police s:rvice.
Furtner)undg: Rule 12 whzre the provious records of *ne

<

of ficer heve bepn tezken into eaccount, the disciplinzry euthorit .

¥ iy

<t 2 Lo thie o g . . . -
Muct come to the conclusion regerding  iie complate unfitness
= = e ZSR-]

i



&

Thevs riles Nave Desn mede undor tha

for polics sazrvice.

proviecions of ths Uelhi Poiice act,1978. Lcction 29 of the

Act smpcue.s the competent cuthority to impuse the ~unigh-

ments mentioned tncrein, including -
{a; dismissel &nd

(b ) removal from service

subjzct tothe provisicns of article 311 of the Constituticn

Therafore,
end the rules./ the provisions of Rules 8 ond 10 meda
under the act will bz relevent.
8, fule 8{z} provides thst the punishment of dismissal

or rsmoval from service shall bs zusrded for the zct of
grave misconduct rendering him ynfit fop police survica.
In the presant Ces2gue Find thst the disciplinary authority
in the imnugned order heas nouwhere cancludad’that ne is

3 o
guilty of gravs misconduct although he hes mentione: that pe

- 3 3 13 - Uhg
is an 1nd1801pllned parsonfcould not be tolerated in &
# »

disciplined force and unfit to be retzined in the selice
depaertiment . In other words, the disciplin:r, authority has
not given a finding that the charge proved against the
defaultsr is gne of "grave misconduct rendering him unfit

fer polics service " as reocuired under Rulg 3{a).

o
.

. In this case, the chergeshact included r=ference

i

to the orovious bed i
OT ¢ 8 b=d record of the e2pplicant &s part of the

hs . . . e ..
?é} c ﬁrgelln accordence with Rule 16(x1; of the Rules, Rule

000070
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1C of the gules provides as follbw$ :-

"The previous record of an officer, ajesinst
wnom charges have been proved, if shous continued
misconduct indiceating incorrifgibility and complate

unfitness for police service, the complete

g——

unFitness/auarded shall ordinzrily be dismissal

from service. uWhen complete unfitness for
police service is not established, but unfitness
for a particular ranx is proved, the punishment
shall normelly be reduction in rank.t

(emphasis added)

From the zbove, it is evident that ths disciplinary
authority can look into the previous record of an officer
against uwhom charges have been provad and if it shous

«
centinued misconduct indiczting incorrigibility and complete

unfitnesswfor police service then he can auwerd the genalty
of dismissal from service. Uhesn complete unfitness for
police scrvice is not established th;n pormg lly the
punishment to be 2uarded will only be reduction in rank.
In the impugned ord:r the disciplinzry zuthority hes not
recorded that the defaulter is complstely unfit to ba retninei

in police service and hence this rule read with rui

i)
N~

fom st
©

ca
N

hs

[43]

&lso not been complisd with. The Triounzl in palip

singh Vs. Lt. Governor and cors. {0s N0.602/90) had quesied

e et

ths penzlty of dismissal from service in s similasr situation

where Rules 8(a) a2nd 10 had nct been complied with., In the

[

SLP filed by the respondents against the decisien of the

Tribunal, the Hon'ble Supreme Court by order dated 124595

2

while confirming the decision of the Tribunal hes hzld =2g
. )

follous ;-
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" Delay condoned.

In the light of Rule 10 which szys,

uhen complete unfitness for nolice szrvics

is not established, but unfitness for a porti-
culer ran« is provad, the puniscmment shall
normally be reduction in rank® znd in the
absence of a. finding in the ordesr of disci-
plinary authority regarding complzte unfitnsss
of the respondent for the ssrvicaes, we can.ot
tay thet the Tribunal's order is wrong. It

is obvious thzt kule 10 eonstricts ths

Q.

iscretion which a disciplin-ry authority
otherwise possessaes. Lesrnsd Rddl. Solicitor
eneral requested that the restmiction ploc od
by thz Triounzl thst while pascing fresh crdar

[y

with respect to penalty viz. thot oniy a

penalty othor than dismissei or removel snould
bz zuwarded, is nct justified in tho circunstances
of th: case. 4e zre alsoc nd sztic figd on this
scora, b=czuse we cannot garmis Sha disciplin- oy
cuthority to fill lacun= by recording a

Finding to that effect. In the circumsiencss,

We are not abls to say thzt ths drder of the
Tribunal is wrom. The Specisl Lsave Petition

is accordingly dismissed, i

10. In this connection,we may refer tn tuwo other decisisns
Tribunal,
of the/ The Full Banch of th- Trinpunal in ;haglrayn $ingh

Ua . ae{Qi”quinigggation and ors. ({(C&T{PB) 3J.a. 2172/ 30

decided on 4.8,93) and Hari Ram Vs, gelhi fdministr tion . gps,

s 1. o ».--m... . [ U el

(CaT{FB) UeBeliDe1344/390 decided on 48493 resorted in
Full Bench Judgements(?9ﬁ1-1934>82hri Srothers,Vol.I 1]
pages 235 - 24?),haVe dealt with the provisions of ule S{z)

and fwle 10 of the Rules. In Bhagireth 3ingh's Crsa, the

lazrned counss ; .
Counssl for the applicant had urged tha Unless the

disciplinery authority aDplles its ming to the st stutory
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requirements under the rulgsc nd Tecords = finding

tnot the petitioner has comalitad ¢ greve wisconduch

rendzring him unfic for police service, it wuouuld not be

~

justified in pacsing zn order szuzrding sunishient of
dismizsz i from ssrvice. The Full Banch of the Tribuncl

¥ J

held nrtar purusing the show ceauss notics whivroin

[WH
ot

wes wantlon.d that the previous conduct i the roectitionar
of b.iny abssnt from duty for nearly 19 ~cessians constitutes
eross misconduct and negligance rendsoig him und scoming

of

,
'.-l
N
-~
[
)—J .
;
ey

of @ Govie scrvent in vial-tion of suls 3010
the ZCu(Conduct) Rules,1964) mide him lizile for sunishment
undzr sooctiun 21 of the Delhi Police acte The Triwnal Reld
that implicit  in the shou cause notics io the tantstivs
oplnion formed by the disciplinsry zuthozity th:. tha

conduct of thz pziiticner which nos beon held =

o]
]
<
{J
[

e
i

justified the inference of gross misconduct ~nd nanligone

for the punishment o dismissal.
rendering him unbecoming of 2 Sovarninent sarvantf after

considering the cause shown by the pztitioner, the dige-

ciplinaery zuthority has steoted in the inou

the cotitiontr is still runiiing =bsent ond he is ¢ habitu-]
absentee =nd 2n 1ncorrigible type of - tpolis - frisore In

by the disciplinary authority
the circumstances, it wes ment lonad /that hg

except to dismiss the petitioncr from servics &ftap

confirming the shou cause notice issuszd 20 him. In these
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circumstancaes, the Full Sench of the Trisunal came &2

the co.clusioan that therz 1s sufficiant indication 5f ‘the
mi~d of the disciplinary authority from what he h=- rzcorded
that he found the misconduct acalinst the netitione. duly
sravad rendering him unfit or unuworthy t2 continue in ¥Police

wat ¥

S

szrvice Further tha Full Bench helsthvugh the disciplinrry

authority has not stated in so many words that the misconduc

of the petitioner which is duly proved iLs such as %2 render

3

him unfit or unworthy <o confinue in ¢3lice sarvice, the
natures of ths misconduct hald proved, sufficiently justifies

such an inferencs.

1. In the other cese of Hapi ilam.supraj, ths Ful.
gench of the. Triounal has haeld as follouwsi-

"1t was lastly urged oy th: lzzrned counsel
far the petitioner that the disciplinary -ulhority
has not anpiliad its mind to the srovisions 5F

‘ule 8(a) of the Uelhi Policel unishmant o

nd faneal
ules, 1930 uwhich says that ths nunishment sf
dismissal or remsval from ssrvice shal!l bs zusrded

an ! a thr - . \ .
9Ny TOr the act of grave misconduct rendering

L

him unfit far the solice service. The im-urped

2rder does indicate that tho moendatse af thi

wilrl
sbatyt et et - )
uti‘f‘uJ;‘Dl‘y 2rovisiitn was barno in mind bv “he
disciplinery authority. de soy so for the ros
that the discinlinory authority has in ca
54 i b

#rms recoarded a finding to tha affect

\ 3
ot
g
8
ot
o+
s
w

[

i



petitioner is unuworthy and unfit for retention

in service. It is further recorded that the
petitioner is a habitual absentee and an incorri-
gible type of constable the punishment of removal
fronzggrvics being the most appropriate punishment.
Having regard to these findings we have no hesitat-
ion in holding that the disciplinary authority

was gatisfied that the petitioner was guilty of
grave misconduct rendering him umworthy and unfit
for retention in service. Hence, there,is no

substance in this casge.®

12. As can be sesn from the decisions of thes Full Bench
referred to above, these are contrary to the decision of the

Supreme Court in Lt. Governor of Delhi & Ors. Vs. Dalip Singh

(supra). The Supreme Court by order dated 12.5.95 has con-
firmed the decision of the Tribunal in 0.4.802/90 wherein
it has been held that unless the provisions of Rule 8(a)
and Rule 10 of the Rules are satisfied and the disciplinary
authority has recorded a finding that the charge proved
against the person is one of M®grave misconduct® rendsring
him ®"completely unfit® for police sservice, it is not enough
and the penalty of dismissal/removal from service cannot

be sustained. Therefore, the visws expressed in the Full
Bench contrary to the decision of the Supreme Court have to

be considered to be impliedly overruled.

13. Following the judgement of the Supreme Court in

since
Dalip Singh's case,l}he disciplinary authority has failed to

comply with the provisions of Rule 8(2a) and Rule 10 of the Rules
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in respact of the:charga,fraaad.ggainsﬁjtha.qpp}igqpt,[}ﬁpugnad

orders dated 14.1.91 and 15591 imposing the penalty of

removal from service are quashegd and saet asideae.

13.

In the result, the 0O.A. is disposed of with the

following directions -

i)

ii)

Respondents ars directed to reinstate the applicant
within two months from tha date of receipt of a copy

of this order.

The disciplinary authority shall within the same period
pass a fresh order of penalty other than dismissal/
removal from service. Ha shall also pass appropriate
orders regarding the intervaning period from ths dateg
of dismissal till the date of reinstatemant, in
accordance with the law within the same periocd .

Mo order as to costse.

(Ko muT uxuﬁ;(; e

(SMT . LAKSHMI Sl AM IN AT HAN )

MEMBER (R) MEMBER (J)

/tk/



