
♦ CENTRAL administrative TRIBUNAL
PRINCIPAL BENCH

new DELHI.

•7Q f iqq? Decided on:.^O.A./TX3iX No.78 of 1992

... Applicant (s)
ghv-i nhnnp

. - Advocate)
(By gV'T'i g'-'ankpT Raiu

Versus

Respondent (s)
rnmmi ssione- Pcllce & '

Advocate)
(By Shri Amresh Mathur

CORAM;

the HON'BLE MRS. LAKSHMI SMAMINATHAN, MEMBER(J)
the HON'BLE shri k. mhthdkdmar, member U)

whether to be referred to the Rep6rtert^^
or not?

2. Whether to be circulated to the other Benc^s
of the Tribunal?

(K. MUTHl^MAR)
MEMBER (A)

i^ i^aese&et/mseiBf-



CENTRAL ADFIIN ISTRaT IU£ TRIBLIiJAL
PHIrJCIPAL BENCH; Ncj DiHi

O.A . Nu,78/92

Neu Oeini, this the of 3uly, 19J6

Hon'bl::, 5fnt. Lakshtni Suaminathcn, nGmber'̂ J)

Hon'ble Cihri K« Wuthukijifnar, rlembari^A)

ohoop aingh
s/o ^hri(lpte) Dsta Rgm
r/o UilicQG' Ix p,0, Kanuali,
• ii-trict Riwari,
Haryana.

• Applic int

3y Adtfocate; bhri Shenkc-r Raju

Us.

1. Cornrnissi on-jr of Po.,ice Dslhi
Delhi (-0lie8 Headquarters

"tats,

2« Additional Commiss ionar of Polic
(Oparations) Delhi,
Delhi Police Headquartex-s ,

Building, I,p. Estate,
i^eu Delhi,

3. Deputy Commissionar of Police
IG.I. Airport,Neu Delhi. '

By Advocate; :,hri Amrssh Hathur
Rao pon a nt. s

0 R Q £__R

Hon'bla Mt. Lakshmi buaminathsn, Momber (3)

Thi^application Hes baen fil^d by the s ,-Ucent
againat the order detad 14.1.9, pessad by the reaeondont
''a.3 removing hie, Pro. sarvioe and the Order dated ,5.5.9,
pessad oy t he Appellste Autho-ifv/ ,Auono.ity i.a. respondant No.2

^ rejecting his sppeal.
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2, The brief facts of the case are that the applicant

uas appointed in Delhi Police as Constable on 17.1.73. un

13.8.90 he uas issued s chargesheet ^annsxure A- 2 ) .

The charges related to his absence uithout lenv/e for various

periods as detailed therein. In the chargesheist it uas

mentioned tha.t -

"your past record also revealed that you
are a habitual absentee as you have absent ed

yourself for 21 times in the past, for uhich
you nad been punished. You ooviously had no
effect on you and continued to b e ind isc ip lin ed
negligent and absented uilfully and unauthorisedl y

and thus violated the rules and instructions

regarding leave and l.J. iJo.llI of Oalhi roiice.''

It uas further mentioned that -

on

" the above act^your part constitute to gross
misconduct, negligence and irresponsible behaviour

uhich renders you liable for departmental oction

punishable under section 21 of the Qslhi police
Act, 1 978."

After holding the departmental enquiry, the impugned

order of removing the applicant from service had been pe ss ad

on 14 .1 . 9l,

3, tihri iahanker Raju, learned counsel for the s jplicant

has submitted that the order of dismissal passed agoinst the

applicant is not in accordance uith the Delhi Police ^ct,

1 973 read uith Delhi Police (Punishment and Appeal) Yulas,

1 980 (hereinafter referred to as the Act and Rules). The

^ learned counsel submits that under F?ula 8 of the R: las.
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the punishment of dismissel or removal from service can

be given to an official for the 'aet offfgrave misconduct "

rendering him unfit for Police service. Ha has referred

to the impugned order and submits that no such finding has

been given by the competent authority. 'Jhat has been recordad

in the order is as follows -

"buch indisciplined conduct besides bad

in itself is also a bad example to others

and could not be tolerated in a disci plinoJ

force. Keeping in viau the above discussion,
an indisciplined person like the defaulter

is unfit to be retained in Police department.

Therefore, constable Bhoop i»ingh,f\lo.327/p is

awarded the penalty of removal from service

with effect from the date of issue of this

o rder. "

to
4. The learned counsel also refers^Rule 10 of

the Rules and submits that unless the competent authority

has applied his mind and recorded that the applicant's

continued misconduct indicates incorrigibility and"complste

o-i. ^ . removedunfitness for police service, s person should not be dismissed/

from service. In this casajhe suumits t t the second part

of Hula 10 io also not applicable because there has been

no finding by t he competent autbority that the applicant is

completely unfit for police service or unfit for a particular
the

rank so as to award him^^punisnment of reduction in rank. The

learned counsel suomits that in the absence of a specific

^ finding by the competent authority that the applicant is
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guilty of " grave misconduct and because of his continued
uhich ....

misconduct^indicates incorrigibilit y and complei'8 unfit—

ness for police service", no such order of removal from

service can be passed against the applicant, as ia is

contrary to Rules 8 and 10 of the Rules. He r' lies on

the judgement of this Tribunal in Qalip Singh Us.

UOI Sc ors,_ (O.A. No.802/90) decided on 23.9.94 by the

Principal Bench. The S.L.P. fileqjl by the respondents against

that decision to the Supreme Court ( uLP Civil No. 12208/95

(2455)) ua s dismissed by order dated 12.5.95. ^floth

these orders are placed on record). The lisarned counsal

suomits that follouing the judgement of the Supreme

Court and having regard to the provisions of Rules 8 and

10 of the Rules, the impugned ordor should be sat gpide

and the applicant should be reinstated in service.

S. Ue have seen the reply filed by the respondents

and also heard Shri Amrash rl-.thur, learned counsel,

iJ i 1.-h r eg ' rd to the arguments of ths learned counsal for

the applicant, jhri Amresh riathur has submitted that in

the summary of allegations (Annex ura ;•-1 ), it has been

si-otsd that the above act amounts to "grave misconduct" and

order is>
the in accordance uith the rules . He

has suumitted that from the !:ortion of the imauannd order

of removal from service reproduced in nar? 3/^1!'is clear
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that tha competgnt authority had applied his rnind : nd cope

to tha conclusion that the applicant is an ind i sc iplined

person uho is unfit to be retainad in the polica d cp'-rt roe nt

uhich is a disciplined force# Tharafore, Shri A. ['l-thur,

learned co uns el ,s ubmits that reading these words together,

ir shows that the disciplinary authority has come ta the

conclusion tha a the applicant is guilty of "graua misconduct"

and "completely unfit" for being retained in the police fore-

wnich snould bo taken as sufficient compliance with the

raciuiremento of the prouioiona of R ylo- 8 arad 10#

6," ha\/s carefully considered the arguments cf both

tne iearned counsel for the parties and perused the record.

main ground takon by Shri ihank.^ r Raju, learned

counsel for tne applicant is in respect @f tha penalty imposed

on tne applicant. He submits tnat the extren^ penaltv of

removal from service which has been imnosed on him rr s b-en

done in violation of Rules 8 and 10 of the Rules. His cent.

1- tnat under Rule G(e), the punishment of dismissal or removal

rrom service can be awarded only for the act cf "grave

misconduct" rendering the applicant unfit for police sir.ice.

Furtne rounder Rule 10 where the previous records of tne

orficer nave oscn takgn into account, the disciplinary euthoritv

come t.:. the conolueion regerding nit'complete enpitnees"

enf ion
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for poiic s s srvic e. T he^ e r desTTaue b .39 n m?de undor t h:

proui^ions of tho Delhi Police act,1 973 . ^action 21 ui' the

Act efiipoyeis the competent authority to impose the ;-,unish-

iiients msntionad tncrein, including -

v,a) disifiiusel snd

(b ) remov/ol from service

subject to tile provisicns of article 311 of the Constitution

Therefore,
end the rules./, the provisions of Rules 8 end 10 mode

under the net u ill be relevant.

Rule 8 i.a) provides that the punishment of dismissal

or removal from service shall be auardod for the act ef

grave miscofiduct rendering him unfit for police service.

In the present case.ue find that the disciplinary euthcrit y

in the imi-ugned ardor has nouhere concluded that he is
" ,1guilty of grave misconduct although he has mentioned that hg

.... uho13 an indisciplinsd parson^cduld not be tolerated in a

disciplined force and unfit to be retained in the .rallce

depart,rant. m other uords, the disc ip lin,-,r y autnority has

gluan a finding that the ohargo proved against the

defaulter is one of ..grave misconduct rendering him unfit
fcr police service " as required under Pule u(„).

In this caae, the chargesheot included raferonce

to the previous bad record or the applicant as part of the
Charge,in accordance with Pule ,6(xi; of tbe gules. Pule

• • e . 7 ,
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1C of the gules provides as foll^

"The previous record of an officer, against

unom charges have been proved, if shous continued

misconduct indicating incorri^ibility and complete

unfitness for police service, the complete
^ ''

unfitness awarded shall ordinarily be dismissal

from service. Uhen complete unfitness for

police service is not established, but unfitness

for a particular rana is proved, the punishment

shall noriTially be reduction in rank."

(emphasis added;

From the above, it is evident that the disciplinary

authority can look into the previous record of an officer

against uhom charges have been proved and if it shows

a

continued misconduct indicating incorrigibility and complete

unfitness for police ssrvice then he can award the penalty

of dismissal from service. IJhen complete unfitness for

police service is not established then neEni&,lly the

punishment to be awarded will only be reduction in rank.

In the impugned order the disciplinary authority has not

recorded thai- the defaulter is completely unfit to be rsteined,

in police service and hence this rule read with rule b(a)

has also not been complied with. The Triounal in palip

Lt. Governor and ors. (Ofi ho.802/90) had quasiied

the penalty or dismissal from service in a similar situation

where Rules i(a) and 10 had net been complied with. In the

oLP Iiled oy the respondents against the dacisisn of the

Tribunal, the Hon'ble Supreme Court by order dated 12.5.95^
while confirming the decision of the Tribunal^ has held as

follows;-
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" Delsy condoned.

In the light of Rule lu uhich says,

^'uhen complete unfitneso for police service
IS not established, but unfitness for a p rti-

cular ran a is proved, the punisnment shall

normally be reduction in ranki' and in the

absenco of a, finding in the order of disci

plinary authority regarding complete unfitness
of the respondent for the services, ue can.iot

eay that tho Triounal's order is urong. It
is obvious that Rule 10 constricts the

discretion uhich a disciplinary authority
otheruise possesses. Learned liddl. Solicioor
ijonsrel ropuested that the reBBtirictioB placed

\ by the Triounal that uhile passing fresh order
uith respect to penalty viz. that only a
penalty other than dismissai or removal snould
bo auarded, is not justified in the cire u:nsoanc8S
or tno case, le are also net satis figd on this
score, becsusa ue cannot permit the disoio' "n-- -y
authority to fill lacuna by recording a
finding to that effect. m the eire urns ca nca s,
ue are not able to say thaa the order of the
Tribunal is uroi-g. The Special Leave Petition
is ciCcordingly dismissad.-'

10. ^ In this connection,ue may refer to tuo other decisions
Tribunal,nf theZ Tho run Banoh of tho Triounol m ohagirath siggh

Js. (CST(P8) 0.n.2:a2/3B

daoidad Oh 4.8.93) and „3. ^
iC.TiPB) 0.,.BO.1344/90 decidod on 4.8.93, raported in
full Hench Oud,gen)o nto (l 99l-i 994) sahri 3ro thors.UGl.Tn

pag.s 236 - 240),hava dealt oith the provisions of ;;sle j(,)
..ule 10 of the Rulas. In ohagirath jinphis nsss the

learhod counssl for the applicant had urged that unless the
disoiplinaru authority appU,, its .ind to the statutory
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r equir eirisntS undar tha ruios nd records e findi.uj

tri-t tne pat it iona r has convnitt ad e grave Si.isconduct

rendGring hiiii unfir for poiica sorvice, it uouid not ba

jus'cifiod in pa-sitig sn order auarding punish-ient o F

dismi-sai from sarvice. The Fuli Bsnch of the Tribunal

...hsld, ' i Car Liur using the- shoui caus a no'cics uio rain it

uau i.antion.. d ttiat the previous conduct u" the aacitionar

of b , ing absent from duty for nearly "] j occasionc constitutes

gross rniscoiiduct and nogligancs rand: ?i,g him unoacoMiina

of a uovc. servant in viol tion of auie 3(i)(iii) of

i-iij uL-i iConoucc j Rules >1 964^ m.de him lipble for ^ajnishrnent

under section 2l of the Delhi Polica Act. The Tri^jjnal held

that implicit m the shou cause nocica io the tantotive

opinion formed by the disc iplina ry authority th- t the

conduct of tha patitionar uhich hti s bc/jn held proved

justified the inference of gross misconduct -nd nogligcnca

^ the punishment of dismiss-^l.rendering him unbecoming of a Government servant/ After

considering the cause shoun by thf3 petitioner, the dis

ciplinary authority has stated in the imputgned ord-;r that

the potitionor is still running absent and ho is habitual

absentee and an incorrigible type of a f olio

. K • . . the disciplinary authoritvthe circumstances, it uss inont ionod Aha t ha hod no option

except to dismiss the petitioner from service r. ft.-'r

confirming the shou cause notice issued to him. in these

ffia :r. In
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ci rcums tanc33, the Full Bench of the Triounal camu to

the conclusion that there iu sufficient indication jf the

mind of the disciplinary authority from what he h-- recorded

that he found the misconduct aaainst the petitioner duly

oroued rendering hirn unfit or unuorthy to continue in, i?olice

saruice. Further the Full Bench held^though the disciplinary

authority has not stated in so many uords that the rniscondjcr

of the petitioner uhich is duly proved is such as to render

him unfit or unuorthy to continue in Bolice saruic;;, the

nature of the misconduct held prov/ed, sufficiently justifies

such an inference,

13. In the other case of ilari.ji.^i. supr aj , the Fui:

Bench of the. Triounal has held as folloLjsJ-

"It uas lastly urged oy the learned counsel

fer the petitioner that the disciplinary au Lhdri ty

has not applied its mind to the previsions tf

'Ule 8ta/ of the delhi BqIxcqI 'unisnrne.nt and "3^,3^1

ouIes,19dO uhich says that the punishment of

dismissal or removal from sarvica shall bo auordad
only for the act of grave misconduct renderinq
him unfit for the police service. The imousned

i d0r does indicate that the ma,n d ,a t e of t hr' 3
statutory provision uas borne in mind by she
disciplinary authority. J3 sbv so for the reason
that the disciplinary authority has in cataqoricai

recorded a finding to the affect thrst the

• • • i if
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petitioner is unworthy and unfit for retention

in service* It is further recorded that the

petitioner is a habitual absentee and an incorri

gible type of constable the punishment of removal

froa/service being the most appropriate punishment*
Having regard to these findings we have no hesitat

ion in holding that the disciplinary authority

was satisfied that the petitioner was guilty of

grave misconduct rendering him unworthy and unfit

for retention in service* Hence, there is no

substance in this case*"

12* As can be seen from the decisions of the Full Bench

referred to above« these are contrary to the decision of the

Supreme Court in Lt* Governor of Delhi & Ors. Vs * Dalip Singh

(supra). The Supreme Court by order dated 12*5*95 has con

firmed the decision of the Tribunal in 0*a*802/90 wherein

it has been held that unless the provisions of Rule 8(a)

and Rule 10 of the Rules are satisfied and the disciplinary

authority has recorded a finding that the charge proved

against the person is one of "grave misconduct" rendering

him "completely unfit" for police service* it is not enough

and the penalty of dismissal/removal from service cannot

be sustained. Therefore, the views expressed in the Full

Bench contrary to the decision of the Supreme Court have to

be considered to be impliedly overruled.

13* Following the judgement of the Supreme Court in

since
Oalip Singh's case,^he disciplinary authority has failed to

oonply uith the provisions of Ruls 8(s) Rule 10 of th. fhilss
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tha

respect of the charge fra«ad against tha app^p^t j^inpugned

orders dated 14.1.91 and 15*5«9l imposing the penalty of

removal from service are quashed and set aside*

13* In the result, the 0*A* is disposed of uith the

fallouing directions >

i) Respondents are directed to reinstate the applicant
uithin tuo months from tha date of receipt of a copy

of this order*

ii) The disciplinary authority shall uithin the same period
pass a fresh order of penalty other than dismissal/
removal from service. Ha shall also pass appropriate
orders regarding the intervening period from the date

of dismissal till the date of reinstatammnt, in

accordance uith the lau uithin the same period *

•o order as to costs.

' LAKSHPIX SyAPIINATHAN)n£n8ER(A) nEinaER{3)

/rk/


