IN THE oo NTHAL ADIINISTAAT Ive ToIBUNAL @
PRICIPAL BENGH
o @& DELRI

# . w
C.A. NO. 737792 JATe OF DECISION ¢ 20,08.1992
shri w.R. Rgturi and ...Applicants
shri J.s5. Bist
VS .
Union of India & Crs. ...kespondents

O AA

Hon'ble snri J.P. Sharma, wember (J)

For tne Applicants ...onri K, L. Bhatia,
Lounsel

For the despondents 4 ...onri R.i. Bagael,
wounsel

1. whether Reporters of local papers may be allowed
to see the Judyementy

2. 1lo be referred to tne Reporter or nots
JUDe  ENT

The applicants, 5/3hri G.d.Rethuri and J.5.31ist are

Opto E£le ctronics Factory Jehradun «s Lower Jivision Clerk

snd Jtore Heeper respectively. The griszvance of the gplicants

1s thaet their pay has veen refixed since Uecenber, 1991. The
aoplicents have prayed that they be allowsd to drew pay
and allowarc:s in accordance with FO Part-2 No.l1904

during the month of Odtober and Wovember, 1991 along with
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arre ars with\a further direction to the resgondents not to
reduce sny amount on account of pay and «llowances or

emo luments been paild fo them for the last meny years paid in
ovenbsr, 191. They heve dlso orayed for a further direction

that no recovery be effected cr no refund be ordersd from

the pay and allowances on sccount of so called exczss mayment.

2. The facts are thet the applicanzs retired from the
milit:ry service at.the age of 44 and 41 years r:spectively.
after retirement, they heve been given civil employment in

Cpto Zlectronics Factory, ehredun. The pay of the re-employed
pensioners is governcd by oGs (Fixetion of Fay of Re¢ =molcyed
Pensioners) Orders, 1986. In accordance with ths Rule 16 of

the said order, Ex-Combatent Clerks on their re-employment

as LdG or Junlor Clerks in the civil postis and cx-storemaen

in the Armed Forces on their re—employment as storesmen in

civil posts shell huve the option to get tnsir pay fixed

quotec belou b

. ~ ) / o/ A 3 2
_under Orders 4 and 5 apevs or in accoraance with the Drocevsure

of Rwle 16 &
indicated in sub-para 2/ The initial psy in such cas-s shall

be fixad i ime scal
xzd in the time scale of the ru-employed posts ot a

stage equivalent to the stage that would hive been reached
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ivi ¢ 1 f ~leted yzars
by putting 1n the civil post, the numper ol completed yea

i € st i Armed Forces. Tne
of service rendered 1n the post in the

pay so fixed will not be restricted to the pre retirement pay.

- . - - o~ Ty O 1 - 1 e l‘i ne b
The fixation of pay in these cases shall be do Y

invo<ing the pI‘OViSiO‘-”S of FR 27. It is the case of the
wpplicants that they gave optlon for fixation offtheir pay

on their re-employment under the provisions of oara-16

w;e.f. 31.7.1989. The grievance of the applicanis as r-at 1in
oara 4.8 is that the various al;owanCes that the spplicants
ha' been getting during the lsst one ye¢ar continucusly have
bren reduces considerably and the amount of ovension taken
into account while fixing the pay &t the time of re-employment
is not now being 't‘_:ken into &count for the purpose of
det:rmining the various allowances snds:condly, the
amount payable to the gspplicanis on account of v:srious
allowances has been reducec considerably. The apolicants
submitted reprsentations, but to no effect and the

respondents are considering to make recovery of huge amount

from th: applicants.

3. The respondents contasted the applic.tion and ststed

thot the gpplicants were originally serving in the Asm:cd Forc:se
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Aftor retirement, they have been given simle employment

of Ex-Servicemen (Re-employment in Central Civil sergices
and Posts) Rules, 1979. On their re-employment, tne
fixstion of pay is done by the Central Civil Services
(Fixstion of Pay of Re- employed rensioners) Crders, 1986.
There are three type of cas.s of Sx—servicemen for fixation

of pay on re-employment. Cne is Group-4 officer and

number 2 ig Zx-Combatant Clerk/sStoresman and nu.ber three

is other caetégoris of resmployed persons like the spplicants.
in the category in which the applicants belong, the entire
pensicn and pension equivalent on retirement are ignored

as provided under R.le 4{d){i) and hence th: re-emsloyed
pensionérs shall be allowed to initiel pay of re-emyloyment
st the minimum of the scale of pay of the re-employed posts.
~oplicant tb.l was holding the post 9f davaldar-Cperator
Switch Board and Line oprior to his re-employment and so‘he
is to draw pay only in the prescribed scale of the pay

for the post he has been re—employed; i.e., &s LOC in Cp to
glectronic Factory. Bb'pﬁﬁycﬁion of scale of pay of the po st
held by him prior to retirement from «rmy is to be given. In
this case, the pension is to be fully ignored and his pay will

be fixed initially on re-employment at the minimum of scale of
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pasy. Theapplicant No.2 was holcing the post of Nayak

in the trade of Wireless Operator/céxchange Operator in

armed Forc:s prior to his re-empleyment with Grdnance
Factory, Dehradun. Thus accerding to the respondents, the
pay of the applicants was wrongly fixed initially a&s per

the provisions of fix;tion of pay of re-employed pensioners.

Their entire pension and pensionery benefits were to be

ignored since the applicants were not working as wmbatant

Clerks/Storesmen in the Armed Ferc:s prier to their
retirement. The respondents after realis ing the mistake
have only corrected the same after giving due oppertunity

of hearing to the applicants.

4. I have heard the learnzd ceunsel fer both the

parties &t leﬁgth and have gone through the recerd of the
case. Luring the course of the arguments, thd}earned
counszl for the applicants has filed their discha%ge
certificates. They have also filed the eptien given en
3.7.1990 by shri J.3.Bist and on 8.11.1983 by Shri G.i.Raturi
that they want to be governed under the provisioms of Para-16
of the OM dt.31.7.1986 as amended from tim to time for the

purpeses ef fixatien of pay. Shri Bist has also filed a
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certificate in which it 1is mentioned that wnen he waS

not required to work on operational duties, he also

’
/

worked as a Glerk and also did some typing work. The

learne. counssl for the woplicants has slso filed the rules

governing the fixation of pay of re—cm loy2d .eénsioners.
The controversy in this case is that though applic ant oWl
was working as Haveldar Coerator Switch Bosrd and Lire and
spplicant No.2 was holcaing the post of Wayak in the trade
of Wwireless Cperatcr/ixchange Uperator in Armea forc-s, the
1- ared couns=1l wants to assert that toey should be
troatzd ot oar with Combatant Clerks/Storesmen znd the
oay be fixed in accordance with sub rule 2 of fula 19,
referred tc above. The discharge certificates f.lec by

th: aplicsnts do not show that they were woI King as
Combatent Clerxs/storesncen. The leorneu counsel for the
respecndents has filed extrict from the wefence Services
Regulations in which trade category nhas begn shown and the

in 4

§ignal cate org P o
on arege ‘/Athe trade of Upeamtor H&ec Line and

(&

perator Switch Bo.rd end Li . . .
witch do.rd end Line B mention=¢ while In group

second, ithers 1is a categ F G 3
ategory of Clurksstore and Clerks (Go).

Thus the *uo + e .
wwo trades sre different in nature, The asplicant
PLilallls

cannot claim tnemselves to be e x=C b ute . .
| ' “mbutent  Llerks/stocesmen.
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Merely because they have serve. in the army, they cannet
sdont th: title of Cémbatsnt Clerks snd Storssmen 1n

the Air Forc:. The respondents have also file. certain
Jischerge certificstes which go to show th.l those
persons whe ale employed as Ex—vombatent Clerks are
specifically mentionec in th.t trade. filere ths que-stien
is not of eqquating the trade to actually whet post was
held by the applicants, while they were serving in the
~rmy is relevant for the fixation of pay und:r dule 1o,
Cn the basis of their eotion, the pay was curlisr fixed,
bus subgequently when ths mist.ke was detected, the
applicants were given s show cause notice. bt only

this, but the applicsnt .l is the Chairman ef the

Clerical Associstion of respondent No.3 as the represent .-

tive of th- concerned employses inading applicant b.2 and

he was sent to the office of Chi:zf Controller of ACCOUNLS,

Ordnance Factory Beard, Calcutta to discuss the matter on

29.6.1991 for one week on Gevernment duty. spplicarmt M.l

was duly heard by the concerned efficials and thereafter
theovir payment was stopped since Jecembsr, 1991. Thus

the applicants have been given due oppertunity to

represe: elw i thei o ke
p nt themselves and their point has been considered by

L
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the respondents. It cannot be accepted that the
Telegraphists/Telephone Operators of tiee Armed Ferces
when re-employed as Clerks are also entitled to the
benefit of refixatien of pay under Para 16 ef the
.CS (Fixatien afPayvcf Re-employed Pensioners ) Order, 1386.
In fact the benefit is admissible te enly such pensioners
who ere re-employed as Telephone Cperaters in the
UDepartment of Tele Cemiunicstions enly as the pest
of Telecem Of fice Assistant/Telephene Assigtant in the
Department of Tele Gemmunications are. identical and their
jebs are interchangeabie. Thus the applicants canmet have
any grievance en this account alse because at ne peint
of time in the A.my seﬁvice, they held the pest of LUC
or Stcres Clerk. The earlier fixation dereby the
respondents was under the miscencgpt;en ad the mistake
has been correctzd after giving due oppertunity to the

pplicants . The association has also been heard at length.

argued by
5. The grievance as/the 1:arneq ceunsel is alse
i

to the effect that ence thesay fixation has been done and
sjpproeved, then subsequently it cannet be modified or

reversed. The Telephone Oparater may ccme in the same

Cadre and in the same pay scale ss Clerk and Store Keeper
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employed in the Air Ferce, but the benafit which has
been given to Combatent Clerks and Store Keepers camet
be extended te these belenging to 3ignal Branch and
are re-employed as Clerks/Storesmen. The benefit of

F.R. 27, therefore, cannot be accerded in such cases.

6. Having given a careful consideration te all these
aspects of the matter, I do not find that any Gase is
made out to interfere. The applicstien is, therefore,
devoid of merit and 1is dismissed leaving the parties te
&g‘\r\/v@w/‘
1>o:§:Q1/
v

(J.P. SHAIMA
IF'cﬁi‘J'Biﬂ ( )

beasr thelr own costs.



