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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL .
PRINCTPAL BENCH.
NEW DELHI.

pate of Decision: 27.05.1992
OA 733/92

HEMANT TUYAL ... APPLICANT.
V8.

UNTON OF TNDIR & ORS. ... RESPONDENTS.

CORNM:

THE HON'BLE SHRT J.P. SHARMA, MEMBER (J).

’

For the Applicant ... SHRI P.[,. MIMROTH

Faor the Respondent ... SHRT H.K. GANGWANI

1. Whether Reporters of local papers may %
e allowed to see the judgement 7

2. To be referred to the Reporters or not? \XIA )

JUDGEMENT  (QRAL)
(DELIVERED BY HON'BLE SHRI J.P. SHARMA ,MEMBER(J).)

The ‘éppl jcant ie working as PTT in the
‘t,eeaﬁ:hi:ngﬁ staff of Oak Grove Boys School, Jharipani,
t)&ah radun (UP), and has assailed his transfer order
dated 7.2.97 passed by the General Manager(P),
Northern Rallway Baroda House, New  Delhl
trasferring him  to Northern Railway High School
pareilly and one Shri C.N. Nautival in his place

tranaferred to Jharipani in the gaid School.

The praver of the applicant is that the

said transfer order be guashed and he be allowed to
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serve as PTT in the Oak Grave School, Jharipani.

The facts of the case are that the
applicant applied on  the basis of advertisement
annexed to the oounter as R-1 for the post of PTI
Teacher in Qak  Grove Schook, ..Thérr:i.(mni and he was
solected by the order dated 6.7.89 and joined the

‘mf-:-;'t. on 31.7.89 in  the said school . The

’

appointment. letter issued to the applicant s,

annexed to the applicstion (Annexure A-4) and is

reproduced below:-

"Shri Hemant Juval, BA B.Ed s/o  Shri
C.p. Juval having been declared fit by ADM,
Northern Railway, Delhi and having reported for
duty as appointed as a PTT in grade Rs. 1400-2600
with effect. from 31.7.89(FN) in terms of G.M.(P),
N.R., Baroda Housa, Nesw Dalhi latter
No. 220-8/1317-TTI(E  VI) dated 20.7.8% on the
starting salary of Rs.1400.00 p.m.

n  addition to pay and allowances Shri
Hemant Juval will be invited to take free lunch in
the school mess  with the ohildren and given a rent
free partially furnished  accommodation  for  self
anly during the school session as per school rules
in forve from time to time.

Probatiorn: Qne vear extendable to two vears.”

The condition of the éppoi'n‘t.rn@nt. ORS
to show that the applicent during his posting in
the said institution shall be provided sharing at
the cost of the institotion, mid dey meal with
the children and alsoe with  boarding fecilities.
Forther it is also stated that ohildren of such a

LRGN Cran also bhe given  education

at concessional ‘rates along
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with the other waras of the institution. The
applicant has asaailed the transfer on the ground
that, it is malafide; that it has been effected to
aocamnodate Shri C.N. Nautiyal who was recently
transferraed (December,  1991)  from Tundla to
Rareilly to Jha ripani; that the said transfer
order is mal :-s;'fi.d-é to reduce the emoluments and
perks payble /‘t,o the applicant while working in the
ipstitution during his posting which he will not be

drawing by Joining the post.  in  the institution

where he has been trand arred i.e. Railway School,
pareilly. Tt is also stated that as per Govt.
instructions  that if the wife is aleo in a Central

or State Govt. service, then both may remain  as

far gs possible at the same place of posting.

The respondents, however, oppossed this
application on the groond that the posting in  the
iﬁn’:'5'('.3.'t,l.ﬂ".,‘i.t‘i:;ﬁ‘ has all India diability as was clea rly
1518 down in  para-14  of the advertisemant  lssued
for calling the appl i.c;a't.:jx:\'nsa for appointment. to the
said post. Tt is further stated that Shri Nautival
was transferred  from Rereilly to Jharipani at his

. 1t is  further maintained  in  the
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counter that if the applicant desires that. his wife

being in a Public Sector Undertaking i.e. LIC may

also get herself tranaferred to the same place 1.e.
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is nobt in the

Rareilly where the appllicant has haen transferred

by the impugned order.

The learned counsel for the respondents
aleo referred  to the counter drawing attention to
para 4.8 that the applicant. was under  suspension
also and that  since the appl icant's wife is posted
at. Dehradun he is sometimes hé?x_b;’x.'t'_.i.lefxl]y late  oomer

or absentee from the institution.

Ther  spplicant has Filed the rejoinder
replving the contenbions stated in the counter
parawian and denving the contents of para 4.6 & 4.7

of the counter.

T have heard the learned counsel  for

hoth the parties at length.

After various Judgemants which have oome

an the matter of transfer l.e. U.0.1. Vs, H.N.

Kyritaria, 1989( 3 OSOT 445; Guiarat Electbriciy
Poard Vo,  Atma  Ram SQungomsl Poshani, 1989(2) SCC
60: Kamlesh Trivedi vs. UQT 1989(1) 8LJ 641. The

geope of this Tribunal to interfere is limited only

the Tollowing cases:

i) when  the transfer is malafide i.e. it

dgenciange of  service  or  on
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administrative orounds giving wvery much as a
punitive transfer with pre-notions to shift. such
paeraon to accommodate another person (E.P.  Royappa

Va. State of T.N., AIR 1974 SC 555.

i) When the transfer is effected to reduce
the pay, perks and emoluments by transferring a
person fram one place to another where if such
incumbent joins his pay pocket will be somewhat

reduced.

1ii) wWhere the rank and status of the person

is effected.

iv) When it is in the breach of rules or
established guidelines being observed as convention

and precedent. earlier.

While ’r_h@_judgemént was being dictated
the learned counsel  for  the rés;pondents again
pm%&ﬁ to bring to the notice the contentions
raised in para 4.5,6 & 7 of the counter. Howaever,
the lea méd counsel could not answer the querry as
to why Shrl C.N. Nautiyal who  was lately
transferred from Tundla to Barellly in  December,
1991 was again p:i.ck@d‘ up at his own request, for
transfer to Jharipani uprooting the applicant. from
Jharipani where in Dehradun hig wi.f@. is  already

posted in PSU. Tha Jearned counsel wanted sone

)
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time. but the request ahould have come earlier if

he was not prepared on that acoount.

Tt cannot be disputed that when a person
joins all Tndia service of the nature as the
Railways then he must be knowing the fact. that he
has to move from place to place when he has to be
transforred in the interest of administration and
i.ﬁ the exigencies of the Service. Though  the
learned counsal  for the applicant has referred  to
the averment made in para 4.5 of the application
'tJh%;;‘t. inm the history of this school i.e. Qak Grove
Sehool , Tha ripani  since last 104 years no  teacher
has been transferred to other institution run by
the Rai.].jaaysz;, in other parts of the country. "~ The
respondents  in reply  in thelr counter have not
specifically denied this fact. If the spplicant is
the first person to break that convention, than
there should be some reason behind it. The lea rred
counel for the respordents refers to para 4.5 of
the counter that the applicant was not efficient in

discharging of his duties neglacting  the same

@ither by coming late or abgsenting himself. But no

auch documentary  evidence s annexed to  the
counter.  Even  once the applicant wag suspended .
but that suspension has also been revoked. Tf the
applicant is  delinguent arnd  not performing  his

duties, the long hands of administration oan
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coriect. im  under Disciplinary &  Appea 1 Rules,
1968 which covar lho Railway employess. Bul that
cannot give  a vr‘:ig}'rt_ to the respondents o plok and
“choose one paerson at hilg own request, from Bareilly
.é.md post. in | place of the applicant to his

disadvantage. The transfer in such event may also

e, if not sccurstely, o Some avtent to be oalled

g punitive one.

The ' respondents  have ;(\:..O't‘..al]y igmored
rhat, the earlier’ Principal on the retention of the

@

applicant has  writtan to the Hesdoquarter that th
transfar of  the applicant he cancellsd and a photo
copy of the same  is annaved as Annexure-8 to Lha
rejoinder. The respondents or their connsel could

not make reply.  to  this reconmendation of  tho

Principal to the Chelf Personnel Officer, Barcoda

Tf the applicant was not doing his  work
properly, than the Principal of the institution
will not have recomended the stay or cancellation

of the transfer of the applicant. /

The case of the respondents  hinges

mainly on the fa

<t that the Lrang has  bean
sffoected bacause the  applicant belorgs  to a

fransferable post  with all India transferable

Jiability. The normal tenure which a person has to

complete in institution nas  nat et Lo
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either by the applicant or by the respondents. But
the fact remains which _the applicant has clearly
averred that since the history of this school, no
transfer has been effected to any other institution
of the teschers and who once  doined  the
institution retired from the BT on

superanmation.

Giving a careful consideration to all
these aspects, it is not necessary to deal with the
matter any further.' Tt is evident from the record
that the transfer of ‘the applicant. has  been
effected by the respondents only  to accomnodate
Shri C.H. Nautival from Barellly _a’nd that too at
his own recuest. The transfer of the applicant.,
t.hi:?}'f\::?'f()f\?,. to join at Bareilly in the place of &hri
Nautival in the Northern Railway Boys High School
cannot be said  to  be “in the interest  of
administration or in the exigencies of the service.
on s careful  scrutiny  of the above facts, it is
Fourd that the transfer is malafide and liable to

he interfered with.

in view of the above discussion the
application is allowed and the order of transfer of
the applicant. dated 7.2.97 from Oak Grove School
Tharipani to Bareilly Boys School is quashed  and
the respondents  are directed to continue  the
posting of the applicant in the same institution.
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Tt is also not evident whether the
applicant has been relieved or not. The matter is

in controversy, however, this issue is left open.

The respondents to comply with this
order within a period of one montl:n from the date of
receipt. a copy of this order. In the

circumstances, the parties shall bear their own

costs.

P
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( J3.P. SHARMA )

- MEMBER (J) .
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