CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BEMNCH

NEW DELHI

LA, No.719 of 1997 decided on

Mame of Apolicant @ HLCLESrilvastava

By Advocate Shri KoN.R.P1llal

Varays

Name of respondent/s Union of India

By Advocate Shirt RobL. Dhawan

Corume

Hon ble Mr.
Hon ble Dr.

N. Sahu, Member (Admimnw)
A.Vedavalli, Member{J)
o he referred to the reporter
7. Whether Lo

other

he circulated to
of the Tribunal.

the

Benches

14, 12,1998,

& otiber:

17/ /NG

"y‘ NG

N R

(M. Sabw)
Member (Admmy)




CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BEMWCH

0A_No.719/9:

#-,
New Delhi. this the |4 “Havy of December.|998

HON BLE MR. N. SAHU, MEMBER (A) 6
HON BLE DR. A. VEDAVALLI, MEMBER (J) ’}

H.C. Srivastava.

/0 Late Sh. G.C. Srivastava.

R/0o V-404, Anupam Apartmeints,

fast Arjun Nagar.,

Shahdara. Delhil. ..o Applicant

(By Adovcate: Shri K.N.R. Pillai)
Yersus
1. Union of India., through
the Secretary,

Ministry of Railways (Railway Board),
Hew Delhi.

Frap

The Union Public Service Commission
through 1ts Secretary,

pholopur House,

New Delhi.

3. Shri D.P. Khanna.
Joint Director,
Ral lway Board.
New Delhil.

Shril Chander Prakasih.,

Dy. COPS (Safety!

Nor bhern Rallway Headauar ters
New Delhi.

Fo

o

Shri G.P. Sahu.

C/o General Manager,
Nor thern Rallway.
New Delhi.

6. Shri S.C. Seth.
Joint Director (Vigilance (T}
fRailway Board,
New Delhi.

7. Shri K.S. Srivastava.
Dos (Safety !,
Hor Lhern Rallwayv.
Allahabad.

8. Shri B.P.SIngh,
C/o General Manager,
Nor thern Rallwavy.
New Delhi.

=]

Shri Virender Singh.
CRIS.

Hesr Rall Museum.
New Delhi.
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10. Shri K.K. Sharma.
S, DSO
Northern Rallwav.
Rikaner.
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11. Shri $.C. Raipail,
Sy DOS (Planningl,
Northern Raillway,
Lucknow., ... Respondents

{By Advocate Shri R.L. Dhawan!

B e

The applicant in this 0.A. vpraved for the following

reliefs: -

e give a direction to the Ist respondent
that since as held by the Supreme Courl
there was  ho legal requirement to
interpolate the ex-Traffic Apprentices in
froun B panel of 1972-73  and the
Railways had done this on theilr own, it
was illegal to interpolate any of them
above the applicant who was not a party
to  the =seniority dispute and tihe Writ
Petitionss any interpolation should he
confined to places in the panel below the
applicant.

{h) Quash the Notification dated 5.9.9%1 at
Annexure A-T11-A and the
Notification/order, deated 51.1.92 at
Annexure A-IV to the extent they cancel
the Notification of 24.%.83 oromoting the
applicant substantively to Junior Scale
of  the I1.R.T.S. from 19.7.83 and makes
the applicant Jjunior to respondents 3 to
1.

{c) divect the Ist and 2Znd respondents to
restore the applicant s position and
seniority in the I.R.T.S. to what 1t was
hefore the issue of Annexure A-I1I1-A and
A-TV.

id) direct the Ist respondent to consider the
applicant for promotion to the Selection
Grade from the due date as per  his
seniority position restored as per fc)
abowve, with all consequential benafits
including arrears of pay and allowances,

~/// (e) Alry other relief  which the Hon ble

//;- Tribunal may consider appropriate in tLhe
circumstances of the case.”
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y The impugned order 1is dated 15.1.9%Z. Under this

(31

order. the earlier appointment of the applicant to the Junior
scale of 1.R.T.S. with effect from 19.7.82 was cancelled and
he was approved for appointment substantively to this «arade
with effect from 7.8.85. In response to this. the applicant
<ubmitted his representation dated 11.3.92Z and on the wvery
pnext day. he filed the present application on 12.3.82. One
important contention raised by the respondents is that such an
spplication i not permissible under Section 20 of A.T.

Act, 1985.

3, The applicant submits that the basic representations
of the applicant are those addressed to the General Manager on
5.%.89 and 17.6.91 enclosed as Annexure A-1 and A-2 to  Lhe
O.A. There was no response by the General Manager and
accordingly he appealed to Lhe Railway Board by his
representation dated 1.10.91 (Annexure A-3). He states that

he had exhausted the departmental remedies in this manner.

4, It will be necessary to trace the genesis of the

dispute in & short compass. The applicant was promoted to

Class~11 Services regularly on 12.3. 78 in the
Transpor tation(Traffic) and Commercial Department. He  was
promoted to officiate in senior scale on 30.6.80. He was

substantively appointed to junior scale of the Indlan Rallway
Traffic Service(IRTS) with effect from 19.7.83. He  was
assiagned seniority below 1977 batch and above 1978 batch of
IRTS by the Board s letter dated 15.2.84. He was promoted Lo
officiate in Junior Administrative Grade by an order dated
725.9.86 which was reqgularised from 14.5.87. 1In the panel of
i2-73 zerving Group B officers. his place was number 5.

This position was changed to no.12 by an order dated 4.Z.88.

-
o
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) The applicant states that this was done witho notice or
information to him. This change was done due Lo internolation

of the names of <some traffic apprentices in the panel to

implement the orders of the Central Administrative Tribunal in
the case of Avinash Chandra Chadha and ors. VsS. Union of
India (7-246/85) and in the case of 0.P.Malik vs. Union of
India (T-431/85). The orders of C.A.T. 1n Chadha s case are
to the effect that the petitioners should be granted the same
relief as aranted by the Delhi High Court in LPA No.220/72.
The applicant states that the order of the C.A.T. in these
gAs do not govern his case and cannot apply ko his
disadvantage. The Hon ble Supreme Court decided the Ciwvil
sppeal NO. 2013/90 (G.M.,Northern Raillway vs. Avinash
Chandra Chadha and ors.). The applicant states thet the
sheservations of the Supreme Court do not support recasting and
alteration of the seniority position of 1972-73 panel of
departmental promotees 1in IRTS cadre in as much as the
promotion to Class-II and above were not the subiject matter of
the writ petition before the High Court. The applicant by his
representation dated 11.3.92, pointed out that as bel Ral Lway
Board order dated 15.3.92, seven more juniors have been
appointed substantively to the iunior scale of IRTS and would

B rank in senioritv above frim.

B 14t ampsatisfied that the direct cause of action was
O

the order dated 15.1.9Z. The applicant cannot now claim that

his earlier representation of 6.3.89 should have breen

considered. 1f that were so, on that premise. this 0.A.
jtself is barred by 1imitation. He could have come to this
Tribupnal six months later than the date of representation

filed. The impugned order in truth and in substance iz Lhe
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(51 {)/0]
order dated 15.1.92 to which he filed a r1eD htation on

11.3.92. He could have waited for a reasonable period hetore

tnocking the doors of this Tribunal.

6. The important garievance in this O.A. is that the
respondents have not observed the wprinciples of natural
justice before altering the seniority position enjoved by the
applicant for nearly two decades. This 1is an administrative
action which has grave adverse conseguences. In all fairness,
the respondents should have dailven a show-cause notice
proposing to alter his seniority to his detriment and should
nave heard him before passing the impugned order shifting his
promotion arbitrarily from 19.7.83 to 7.8.85. Ld. counisel
for applicant Shri K.N.R.Pillai has relied on two famous
pronouncements  of the Hon ble Supreme Court on this subject

which are as under:-

(i) 77 1988 (4) SC 464 - M.L.Treiman
vs.Union of India

(ii) JT 1994 (5) SC 253 - Bhagwan Shukla
vs. Union_of India

7. Wl will extract the following observation of the
a,_—

Hon ble Supreme Court from Trehan s case:-

“There can he no deprivation or
curtailment of any exlisting right.
advantage or benefit enioyed by &
Government servant. without compliying
with the rules of natural Justice by
giving the Govt. servant concerned an

ppportunity of  beind heard. Anvy
arbitrary or whimsical exercise of power
orejudicially affecting the existing
conditions of service of & Govt.
serwvant., will offend against the

provisions of Article 1 4.7
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8. The respondents say that revision 1in cenlority was
done after consulting the UPSC. That does not justify the
stand of respondents. The applicant should have been glven a
fair hearing before taking such a step to the detriment of the
applicant. With the exceptions of two or three situations. we
do not know of any other situation where anb administratlve
arder ie issued denving and depriving certain vested rights to
an individual without giving him @ fair chance of belng hesrd.
The two or three exceptions that we notice are when the chanage
in seniority or rights je due to the operation of a statutory
rule or where the record shows that the applicant had been
impliedly heard or by not giving a show-cause. the action did
not operate to his preijudice. The applicant contends that the
principles of Supreme Ccourt in Chadha s case do not apply Lo
his cadre. u%ignﬂsatisfied that this is a fit case where the

applicant should have peen given a show-cause notice.

9. while it is true that the applicant should not have
rushed to the Tribunal without awaiting for a reply to his
representation and pre-empting the respondents from
considering the representation and to thast extent rendai 1ng
the application incompetent, we intend to strike a modus
vivendi by which the representation can bhe disposed of and an
soportunity of hearing the applicant can also he given. we,
however, hasten Lo add that post decisional hearing does not
péﬂf% the defect of not agiving an oppor tunity before the
impugned order 1% passed. Even so, this should enable Lhe
respondents to come out with their view as to why cuch &
radical step was taken without hearing the applicant who it
the affected party. We do not want to go into the merits  of
the case because the respondents may modify their stand after

nearing the applicant.
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10, we. therefore. dispose of Lhis O.A. with the
direction that the representation filed by the applicant on
11.3.92 (Annexure A-6 to the 0.A.) addressed to the
secretary.Railway Board. impleaded as respondent no.l in this
0.A.. shall be disposed of within a period of six weeks from
the date of receipt of a copy of this order. We further
direct that respondent no.l shall hear the applicant and pass

a reasoned and speaking order.

1. The O.A. is disposed of as above. No costz,
‘L i2. The applicant 1is at liberty to approach this
Tribunal if his grievances still survives atter iz

representation is disposed of by respondent no.l.

“jVeJLﬁﬁfé§§—~’ %x},JNu,uLul“,.

( Or.A.Vedavalli ) ( N. Sahu )
member (J) Member (A)

/dinesh/




