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IN THE CENTRAL ADHINISTRATIVE TRIBLWAL
PRINCIPAL BENCH

NEW DELHI
»**#

O.A. Na.66/92. Dat« af daci«iran

Shri Praii Pal Chaddha .. Applicants
S«t. Raj Kynari
Shri Raw Swaroop

M/s

Union of India 4 Ora. .. Raspondenta

O.A. No. 162/92

Shri Dalip Parkaah
Sethi

Applicant

W/s

Union of India 4 Ora. .. Respondents

COR API;

Hon'Nla Rr. Ouistica Ram Pal Singh, Vica-Chairman (0)

Hon *bla Mr. I.P. Gupta, Rembar (A)

For the applicants .. Shri O.K. Agraual, counsel

For the respondents .. Shri K.C. Sharma, counsel

(l) Whether Reporters of local papers may be
allowed to see the judgement 7-

(2) To be referred to the Reporter or not 7

3U0GERENT

/"Delivered by Hon'bla Shri I.P. Gupta, Rember (A)//
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In O.H. *•. 66/92 th«

f.r • dir.ctiin t« th. r.»p»nd«nts t» p«y '•

,ppu»nt .11 .rr..r. .f P.y .ll.«nc«. .P«i.l
p.y. incre..ot.. b.nu.. Lave «.ca.h.«.t. laav.

credit. L.T.C. etc. «ith 10 par cent intere.t fra.

dua data to tha data of Pay-ant. Including ad hoc

a. uall a. regular pro-otiona fro. dua data, for all

purposes*

2. Tha applicant, ara aggrlavad by non-grant

of ratiral baneflta^of arreara In pro.otion

poata and other back-uaga./ buaa conaaquant upon

their rainatata-ant in aaruica (follouing au.panaion

ordar dated 27th February. 1976 |A/l| ) and acquittal

in criainal caaa and dia.iaaal of appaal theraagainat.

3. Afteraoquital the order of suspension was

revoked by order dated 12th February 1990. Subse-

quently» an office order of 29th Way, 1990 issued

to the effect that the applicant^ period of sus

pension would be treated as duty under FR 54(a)(3)

on their having been exonerated by the court of law.

The word used in the office order of 29th May, 1990
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^ is •exonerated* ♦

The Leetned Coun.el for the reeponW con-
. •K -muittel «ee on benefit of doubt endtended that the acquittal

for want of eub.t.ntial ewidence. Howewer, the
period of euepension heo been treated aa on du y

the en paid fuU pay and ailo-anca.
of the poet, they were holding on the date of eue-

peneion. Beeidea. they have been given notional pro-

• aotion. in accordance with their original eeniorUy

with effeet fro. the date it wa. due and their pay

baa bean fixed giving benefit of the notional pro-

.otion, even though they had not worked during thi.

period on the higher poate nor on the lower poete

end there wee no baeie to judge their euitability

^ end perfor.ance. It hoe al.o been etated in the
counter that the applicant had been paid the arreere

of bonu. ae per antitle.ant even though they did not

work during the period. They have been paid the arreere

of pay art allowanceo for the period of auepeneion.

They have aleo been allowed leave which would have

y/ been earned by the. and the aa.e have been credited

to their leave account. They are, however, not entitled
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to any L.T.C. as the L.T.C. can be aya^ of only

when a parson is on leave and actually undertakes

his journey on leave. This facility cannot be

granted notionally or retrospectively.

5. In O.A. Mo. 162/92, the applicant has prayed

that ha should be considered for all proaotions

as per rules on relevant dates, and if he made the

grade, he should be proaoted and all arrears and

other dues to which he would be entitled, should be

given with 23 per cent interest froa retrospective

effect. In this case also the applicant was placed

under suspension by order dated 27th February, 1976.

He was aoquitted and the appeal against aoguittal was

disaissed. A disciplinary ease in this case was

also proceeded against the applicant. The applicant

had filed an O.A. No. 1883/90 which was decided on

. 2l8t Oeceaber, 1990 and the charge-sheet was quashed

as also the subsequent proceedings persuant to the

said charge—sheet. The respondents were directed to

pay to the applicant full pay and allowances for the

period froa 27.2.1976 to date. The judgeaent also said

V
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that the applicant should ha entitled to al^

consequential benefits. Thereafter the respon

dents issued an office order dated 11th narch,

1991 saying that the period of suspension in res

pect of the applicant uith effect froit 27.2.1976

to 12.7.1990 should be treated as duty under Rule

54(a)(3) on his having been exonerated by the

court of law. The applicant filed a CCP No.12/1992

^ which was deeided on 8.1.1992. In the course of

arguenents on the CCP it was not disputed that

nothing had been done in pursuance of the charge-

sheet having been quashed by the Tribunal. It was

not disputed that the pay and allowances' for the

period fron 23.2.1976 to date have been paid with

^ interest. Uhat was, however, aaintained by the

Counsel of the applicant was that the petitioner had

"1 lost the benefits of certain promotions and that if

those promotions were given he would be entitled to

higher snoluments. The following extract from the

judgement is quoted

' It is not the case of the petitioner that

he lost in promotion after the issuance of

the charge-sheet dated 9.7.1990. It is also
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not the case of the petitioner thai

his junior has been pronoted after 9.7.1990,

Ue do not find any discussion in this behalf.

In this background it is not possible to exanine

the case of the applicant of non-consideration

of proBOtion which* according to hiM* he is

entitled to and consequent entitlenent for

higher eMoluiiients* If the petitioner has any

grievance in this behalf, it is open to hi«

to work out his rights in appropriate manner

in accordance with the law* C.C.P. is accord

ingly disposed of.*

6. In his application the applicant has stated

that he is aggrieved by the fact that he has not

been given promotion and seniority as E.O, (Enforce

ment Officer) with affect from 1975 or 1977 and also

has not been paid the arrears on the promotional post

and other monetary entitlements and other benefits

with interest. The Learned Counsel for respondents

contended that there was no post of Enforcement

Officer in 1975, the date from which the applicant

uas claiming his promotion. The promotion was not a
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•atter of right but the applicant had only got

the right baaed on hia aeniority and racorda

and the applicant had been given all duea treat

ing the period of auapenaion aa on duty* Promotion

to the grade of Provident Fund loapeetor uaa baaed

oh aeniority aubject to fitneaa. In the caae of

applicant he uaa placed under auapenaion on account

of criwinal caae againat him and till he uaa exonera-

ted hia record uaa bAaax after the date of hia

auapenaion and, therefore, not aufficient to grant

pronotion on the baeia of fitneaa* The acquittal

does not automatically entitle him to promotion

uith ratroapective effect but only review of hia

caae based on record and all the factors pertaining

to his performance* Further, if any of his juniors

were promoted prior to 27.2*1976, the causa of

action had arisen at that point of time and could

not be agitated after a gap of 16 years. This was

also without prejudice to the submission of the

Learned Counsel of the respondents that the appli

cant was not due for promotion upto the date of his

suspension* Several officers were, however.
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appointed on ad hoc basis against the wacancfi

belonging to th® examination quota and direct

recruitment quota and the applicant could not claim

promotion on ad hoc basis retrospectively. The

applicant has already been paid bonus for the period

of his suspension even though he had not performed

any work. The claim regarding children education

allowance is not justified beeause of non-production

of the receipt of the school fees of his children*

Leave Encashment cannot be given retrospective effect

as the applicant was required to take part of leave*

7. Having heard the argusments of either side

in respect of both the applications, the basic point

that remains to be decided is whether the applicant

should not have the benefit of promotion as due* This

issue eannot be ijtisoJ for the period prior to the date of

suspension or prior tO' the date of commensemant of

disciplinary proceedings, whichever is earlier. But if

any promotion has been held up on account of suspension/

disciplinary proceedings, what should be the entitlement

of the applicant in that regard.
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8. So far as ad hoc promotion ia concWn^d,

in regard to any junior^the applicant eannot

Glaiii any benefit, An ad hoc promotion by its

very nature is a stop gap arrangement made for

a variety of reasons including exigencies of

service. An applicant aoguires right to a post

only as per terms of the appointment. In that

sense an ad hoc appointment does not by itself

confer any right on ths appointee and conse*

quantially it cannot confer any right on the person

who was under suspension and uho could not be

given ad hoc promotion though his juniors were

be. ^ ^ stop gap arrangement
9. So far as regular promotions are concerned,

it is found that in 0,A. No, 66/92 the applicants

have been given notional promotions from the due

dates in accordance with their original seniority.

The only point to be determined^hether this pro-

notion should be notional or actual. The applicants

in this case were not proceeded against in any dis

ciplinary case. They were suspended because of the
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pandancy of a crininal ease which has raaultad in

his acquittal beeausa the proseeuticn failad to

prove the case beyond all reasonable doubts* The

appropriate authoritias later on did not attach any

stiqaa to the applicant in so far as the eriainal

ease was concerned and the suspension was revoked

and the period of suspension was treated as duty

for all purposes on their having been 'axonerated*

by tha court of law* It has bean enphasised earlier

that the office order used the word *exonerated*•

Therefore, since the delay in Joining the higher post

by the applicant cannot be attributed to then and

since the delay occunadbecause of crininal ease where

because of
the acquittal took place and^suspension^ whicH was wholly

unjustified, the arrears of salary cannot be denied

to the applicants* Therefore, the applicants are

entitled to pay and allowances, including arrears,

fron the dates they have bean given regular pronotions

notionally*

10* In so far the applicant in 0*A* No. 162/92

is concerned, the respondents have stated that nany

officials ware appointed on ad hoc basis against
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^ then the applicant has a right to be so considered

for regular promotion from that date and in t+»e. event

of his being found fit, he is eligible for promotion

with arrears, Ue, therefore, •direct that his case

should be considered for regular promotion accordingly

provided any junior of his was promoted regularly and

-11-

vacancie. belonging to examination quota and direct

recruitment quota and the applicant had no claim

for being appointed on ad hoc basis retrospaotiwely.

Ue agree with this contention in uieu of what has

bean said in para No, 8. If, however, any junior

has bean given regular promotion after the date the

cause of action arose (date of giving of charge sheet

data of suspension, which ever is earlier) onlyor

^ provided the promotion of the junior was after a date

the cause of action arose (data of charge sheet or

date of suspension which ever is earlier) •

11, With the aforesaid directions, the 0,As, are

disposed of with no order as to costs.

nrabar Vi,8-Chair,an (J)


