< IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
“"PRINCIPAL BENCH
NEW DELMI
%% %%
‘ 17—
0.A. Na.66/92. Date of deciei®n qlfﬂq
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Shri Prem Pal Chaddha .. Applicants
Smt. Raj Kumari
Shri Ram Swaroop

V/s
Union of India & Ors. .. Respondents

O0.A. No. 162/92

Shri Dalip Parkash .. Applicant
Sethi

V/s

Union of India & Ors. ..~ Raspondents

CORAM:

Hon'sle Mr., Justice Ram Pal Singh, Vica=Chairman (3)

Hon'sle Mr. I.P. Gupta, Membar (A)
For the applicants " +e Shri G.K. Agrawal, counsel

For the respondents .o Shri K.C. Sharma, counssl
(1) Whether Reporters of local papers may be
‘ allowad to see the judgement ?

(2) To be referrsd to the Raeporter or not ?

q_q_g_q_g_ﬂ_g_g_r

/ Delivered by Hon'sla Shri I.P. Gubta, Member (A)_7
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In O.A. Ne. 66/92 the applicant

fer a diructién te the respondents te pay te the

applicant all arresars ef pay and alleuvanCes, special

pay, increments, benus, leave encashment, leave

credit, LeT.Co otce with 10 per cent interest frem

due date to the date of payment, including ad hoc

as well as regular promotions from due dates for all
purposese.

2. The applicante are aggrieved by none-grant

of .ratiral, , banerit{7of arrears in promotion
posts and other back-uagas/ duss consequent upon
their reinstatement in service (follouwing suspension
order dated 27th February, 1976 ja/1} ) and acquittal

in criminal case and dismissal of appeal thersagainst,

3. Aftsracquital the order of suspension was
revoked by order dated 12th February 1§§6. Subée;
quently, an office order of 2§£h May, 1§90 issued
to the effect tﬁat the ;;pliégﬁﬁi ée;iod of sus-
pension would be treatad as duty und;; FR S4(a)(3)

on their having been exonerated by the court of law.

The word used in the office order of 29th May, 1990

eed
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is 'exonerated'. \VAK’

4. The Learned Counsel for the respon s con-
tended that the amuittal was on bénafif of doubt and
for want of subatahtial evidence. However, the
period of suspension has pgen treated as oOn duty and
the applicants have besn paid full pay and allowvances
of the posts they wers holding ON thé daté of sus-
pension. Besides, they have been given notional pro-

motions in accordance with their original sehiortty

uith effect from the date it was due -and their pay
has been fixed giving penefit of the notional prb—
motion, even though they had not worked during thise
pericd on the highef posgs nor én the lower posts
and there was no basis to judge their suitability

and peffornaﬁcs; It has élso,baon statsd in the
counter that the applicant had been paid the arrears
of bonus as gérlen;igle;;n; a;ea ;hoﬁgﬁ they did not
work during the period; Tha; ha;a béen ;éid tﬁa af;ears
of pay ard allowances for the period of suspension.
They have alsoc been allowed leave which would have

been earned by them and the same have been credited

to their lsave account. They are, however, not entitled
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to any L.T.C. as the L.T.C. can be avails
when a por;on is on leave and actually undertakes
his journey on leave. This facility cannot be
granged notionally or retrospectivelye.
Se. In 0.A. Qo. 162/52, the applicant has prayed
that he should be considered for all pronétione
as per rules on relevant dates, and if he made the
grade, he should be promoted and all arrears and
other duss to which he would be entitled, should be
given with 23 per cent interast from retrospective
effoct. In this cass also the applicant was placed’
under suspension by order dated 27th February, 1976.
He was acquitted and the appeal againataﬁquittal was
dis-issed; A disciplinary sase in thie case uéa
" also proeceeded against the applicant. The applicant
had rilgd ;n 0.A. nﬁ; 1es:/§b uhicﬁ uQs deéided on
. 21st Dé;;ébé¥; 1990 ;nd ghe éﬁa#égosh;;; was quashed
as also the subssquent proceedings persuant ﬁo the
43&1@ charge-sheet. The respondents were directed to
\§¥/ pay to the applicant full pay and ali;uancas for thé

period from 27.2.1976 to date. The judgement also said
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that the applicant should Be entitled to al
cogsaquantial benafits;’ Thereafter the respon~
dents issuad an office order dated 1llth March,

1551 s;;iné iﬁa; gﬁe éé?iod of suspension ;n res-
;ec; o} ;Bé ;§§iic45; ui;g ;?fact from 27.2.1976

;o 12.7;1555 shogid be tra;ged ;; duty under Rule
54(3)(3) on his having been exonerated by the
court of lawe. The applicéﬁg filed é CCP No, 12/1992
;hiéh u;s ;ecidéd on 8.1.1992, Iﬁ the course of
arguements on the CCP it was not disputad that
nothing had been done in pursuance of the charge-
sheet having‘baen quashed by the Tribunal. It was
not disputed that the pay and allowances for the
period from 23.2.1976 to date. have been paid with
i;terest; Uh;t uaa; houaver; nain£ainéd ﬁ; the
Counsel of the applicant was that the pafitioner had
loat tse bage?i;s ;; cefg;in é;énﬁtioﬁg and ghat ir
thoss pron;tiong wers given  he uouid be entitled to

higher emoluments. The following extract from the

judgement is quoted :-

' It is not the case of the petitioner that

he lost in promotion after the issuance of

the charge~-shest dated 9.7.1990, It is also
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not the case of the petitioner that\an of
his junior has been promoted after 9.7.1990.

JUe do not find any discussion in this behalf.

In this background it is not possible to examine

the case of the applicant of non-consideration
of promotion which, according to him, he is

entitled to and consequent entitlement for

higher emoluments. If the petitioner has any
grievance in this bshalf, it is open to him

toAuork out his rights in appropriate manner

in accordance with the law, C.C.P. is accord=

ingly disposed of.'
6. In his applica#ion the applicant has stated
that he is aggri;vad by the faég th;t he g#s not
bagé éivan pré;ééiéa ;nd ;;ﬁio;ity ;; E;U; (En;oree-
ment Officer) with éfféct fr§§ 1575 o; 1§§7 and al;o
has not been paid th; ;;;;;;s ;n ;ha ;rﬁn;t;onal post
and other monetary entitlements ;nd other bsenefits
with intersst. The Learned Counsel for respondents
contendzd that there was no post of Enforcement

Officer in 1975, the date from which the applicant

was claiming his promotion. The promotion was not a
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matter of right but the applicant had only‘got
the right based on his seniority and racords
and the applicant had Been given all dues treat-
ing the period of suspension as on duty. Promotion
to the grade of Provident Fund Inspector was based
on seniority subject to fitness. In the case of
applicant he was placed under suspension on account
of criminal case against him and till he was sxonera-
ted his record uas¥1i3£§ after the date of his

pA—
suspension and, therefore, not sufficisent to grant
promotion on the basis pf fitness. Thé acquittal
does not automatically entitle him to promotion
with retrospective effect but only revisw of his
éass based on record and all the factors pertaining
to his pérfOrnance. Further, if any of his juniors
were promotsd prior to 27.2.1976, ths cause of
action had arisen at that point of time and could
not be agitated after a gap of 16 years, This uas
also without érei;diga £o tga éubQi;;iéa ;f the
Learnad Counsel of the respondants that the appli-
cant was not due for promotion upto tSQ dats of his

suspension. Saveral officars were, howaver,
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appointed on ad hoc basis against the vacancies
melonging to the examination quota and dirsct
recruitment quota and the applicant could not claim
promotion on ad hoc basis retrospectively. The
applicant has already Baen paid bonus for the period

of his suspension aven though he had not performed

any work. The c;ain rﬁgarding children education
allovance is not justified because of non-production

of the receipt of the school feas of his children.

Leave Encashment cannot be given retrospactive effeect

as the applicant was required to take part of leavs.

7. Having heard the arguements of either side

in respaect of both the applications, ths basic point
that remains to be decided is whether the applicant
shoulg nog h;QQ th; banefi; of pronégion-as dua. This
issusg einnot be raisad for the period prior to the date of
euspansiaé or prio? ;o'tha Aa;a ;f cosmengemant of
disciplinary procesdings, whichever is earlier, But if
any promotion has béaé h;lé Qp on account of suspension/

disciplinary proceadings, what should be tha entitlsment

of ths applicant in that regard.
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8. So far as ad hoc promoﬁien is concernsd,
in regard to any junlor/tha applicant ecannot

claim any benefit, An ad hoc promotion by its
very nature is a stop gap arrangemant made for

a varisty of reasons including exigencies of

service. An applicant aquires right to a post

only as per terms of the appointment., In that
sense an ad hoc appointment doas not by itself

confer any right on the appointes and conspg=

quantially it cannot confar any right on the person
who was under suspensisn and whao could not be

given ad hoc promotion though his juniors were

given., In any case an exigency of public service cannot
ge met retrospactively nor can any stop gap arrangement

[ I
9, So far as regular promotions are Concaerned,

1t is found that in 0.A. No. 66/92 the applicants
have been given notional promotions from the dua

dates in accordance with their original seniority,

is 7 o
The only point to be detsrmined fuhether this pro-

motion should be notional OTf actual. The applicants
in this case were not Proceaded against in any dise

ciplinary casg., Thay wers Suspended because of the
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pendency of a crihinal case which has resultad in

his acquittal becauss the prosecution failsd to
prove the case beyond all reasonable doubts, The
appropriate authoritiss later on did not attach any

stigma to the ipplicant in so far as the criminal

case was concarnad and the suspension was revoked
and the period of suspension was treated as duty
for all purposes on their having bsen ‘axonerated’

by the court of lau. it has bean emphasised sarlier

that the office order used the word 'axonerated’.
Thersfore, since the delay in joining the highar post
by the applicant cannot be attributed to them and
since ths delay oeeu#ﬂjhaeause of criminal case where

because of
the acquittal took place and/suspension,which was wholly

2
unjustified, the arrsars of salary cannot be denied
to the applicants. Therefore, the applicants are

entitlsd to pay and allouances,'includinq arrears,

from the dates they have besn given regular promotions
notionally.
10. “In so far the applicant in B.A. No. 162/92

is concerned, the respondents have stated that many

officials were appointed on ad hoc basis against
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vacanciéa belonging to examination gquota and direct

recruitment quota and the applicant had no claim

forvbeiﬂg appointed on ad hoc basis retrospectively.
We agree with this contention in view of what has

been said in para No. 8. 1f, houwsver, any junior

h;s peen given regular promotion aéter the date ths
cause of action arose (date of giving of charge shest
or date of suspension, which ever is earlier) only
then the applicant has a right to be se considered

for regular promotion from that date and in the. gvent
of his bsing‘found fit, he is eligible for promotion
with ’rraars. We, therefore, direct that'his case
should be considersd for regular promotion accordingly
provided any juniof of his was promotsd ragularly and
provided the promotion of the junior was after a date
the cause of action arose (date of charge shest or
date of suspension which ever is earlier).,

11, With the aforesaid directions, th; 0.As. ar;
disposad of with no o;d;; as ;é cos;s.

9 ;ézx«—fkiéL__ Q-
I.;{jGupta q 17—

apillh Saag
Member (A) c::e-gha§::gg (3)



