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IN THZ CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI
W%

O.A.No, 589/92. Date of decision. 03.3. /97¢ .
THE HON'BLE SHRI N.V. KRISHNAN, VICE-CHAIRMAN (A)
THE HON'BLE SHRI B.S. HEGDE, MEMBER (JUDICIAL)

Shri Prabir Dass,

E8/F DDA Flat, Munirka,

~BU &Blhi-‘s"o see Applicant
Ms. S. Janani, counsel)

versus

1, General Manager,
Northern Railuway,
Baroda House,

Ne\d Delhi .

2. Chief Perscnnel Office,
Head Quarters Offics,
Baroda House,

New Delhi,

oo Respondents
(By Advocate Shri I.C, Sudhir)

0_R_D_E_R

(Hon'ble Shri 8.5, Heade, Member (Judicigal)

The applicant is working as a Senior Clerk

in the perscnnsl branch, Northern Railway Headquarters,

Baroda Houss, New Delhi, A sslection was held for the

. post of Welfare Inspsctor in ths grade of &, 1400-2300.

The petitioner qualified in the written test and claims to

done .
hae/ well in the interview. However, he was not selected
on the ground that at one stagqﬂa disciplinary proceeding
was contemplatsed against the applicant,
2, The contention of the applicant is that no charge-
sheet is issued till ths date the selections were held. !
The denial of promotion on some contemplated enquiry jyg°
contrary to judgement of the Apsx Court in the case of

| has

Jnion of India v, Jankiramah. Accordingly, hg/prayed Fq;)'

H
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the following reliefs:-

To direct the respondents to promote tha

applicant as'UelFare Inspector Grade I

in the payscals of &. 140072300 in the

headquarters division with all conssquential

benefits and by way of interim order direct

the respondents to keep one post of the

Welfare Inspsctor vacant till the disposal

of this 0.A.
3, The learnsd counsel fpr the applicant Ms, S,
Janani urged that till date, no charge-sheet has been
isgued to the applicant in any dapartmantal‘proceadings
nor any charges have bean framed in the criminal case,
4, The Respondsnts, in their reply, denisd the
allegaticn of the applicant'and further urged that the
applicant has not specified the dats of the impugned
order, 'Therafore, there is no cause of acticn in his
favour to invoke jurisdiction of this Hon'ble Tribunal.
Further, it is stated that under the mandatory provisions

dre

of the extant rules, names of only ‘thoss candidates/de-
clared as successful who havq qualified for placement on
the panel and whose vigilance and D&AR clearance havo"

besn issued. Since, there is a criminal case under section

161 - IPC read with Rule 5(2) of the Prsvention of Corruption

¥
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Act is pending in the court of 12w against the

-3

appl ic ant, ﬁsult of the selection of the a.clicant
is not declcored. Further, the gllegstions agaist
the asgplicent ere of serious in nature and a case
zgainst the goolicant is gending for the trial
befcr= the court of Kuldip 3ingh, Sub Judge,New
Lelhi as a charge~shest under section 1161 IrC

read with section 5(2) of Prevention of Corruption
act has alre.dy be2n filed against the aoplicant
on 19.2.,1933. The trial of the criminal complaint
against the aplicant is now in progress. There fore,
the contention of the gplicant thra't the Respondent
has violated the judgment cf the Supreme Court in
Jankiraman's case is incorrect, Since the agoplicant
is awaere of the pendency cf the serious charge
against him, which is under trial before the court
of Sub-Judge, the claimant cannct take advantage

of the findings of the Jankiraman's case for the

purpose,
5. In the rejoinder, dates 20.5.92, the
agpplicant, except for stating that no charge has

been fromed in the said criminal trial as yet and,

therefore, the stand of the respondents militates

LS
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against the judgment of the Supreme Court, no other
documentary evidence has been furnished by hinm denying

the stand taken by the respon®nts in the regly,

G, We notice that in 1987, the auulicent vho

was working in the Vigil ance Jepartment on dputation

was placed on suspensien in contemylation o disciplinary
proceedings, By order dated 29.6.87, his suspension orders
wer2 revioked and he was repatriatad to his parent

department, Cnce cjain, without alloving him to josin duty,

he was placed on suspensicn on 7.7,87 in contempl ation

of disciplinary prcceedings. The alleqgation sgainst the
goplicent was that he had ®monded illzgal gratirication.

The aplicant had filed an auuliccetion under section 1y

cf the sdministrative Tribunsl «t, 19385 hefore the

Tribunal and the Tribunal by its order dated 23.‘2.90,has
gquashed both the If?patriatior} order and the suspension

o:dér dated 7,7,87, His tenure in the Vigilance Jepartment
had, in the me an while, run cut so he wes not sent to
Vigilance epartment, Thereafter, +he respondents requl orised
his sericd of suspension as duty vide their créer 'j/dted
L2.10.5C (anmexure-J ),

T The only contention raised in this petition Ly the

leurned counsel for the soplicant is that till date more




than 5 years have elapsed, no charge-she »t his :e2n issued
to him in the departmentul/discislin.ry _rcceedings,
Similarly, no cherge has been framed sgainst him in the

soroceedings., Therefore

4

criminal , the non-selection cf the
goplicent is viclstive of his fundamental right under
~ncticle 14 and 16 of the Constituticn, In this connection,
the leamed counsel for the gpolicunt relied upon the
decision of the mpex Gourt in WI v,Jankiraman £ AIR 1991
SG 2010 _/ vherein the court held" On the first
guestion viz.as to when for the purmpese of the sealed
cover procedure the disciplinury/criminal groceedings
can be said tc have cennected, the FULL ENCH of the
Tribunsl hes held that it is only when a charge-memo

> gl

in & disciglincsry proceedings or a charge-she:t in a

criminal prosecuticn is issued to the employee that it

‘can be said that the departmental proceedings/criminal

secution is initiated cgainst the emplcyee, The sealed

i}
[®]

v
corr procadure is to ot resorted to only after the
charge-memo/cherge sheet is isswed. The pendency of
oreliminary investigation pricr to that stoge will not
be sufficient to enable the authoritzs %o adopt the
se z.ed cover grocedure, W are 1in agrezment with the

Tribunal on this point.The contenticn advanced by the
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learned counsel for the gppellont-authorities that
when there are s risus allegstions and it takes time
to collect -nece SSary evidence to prepare and issue
charge_memo/charge-sheet, it would not ke in the
interest of the purity of administration to reward
the emplcyee with  _romotion increment etc.does not
impress us. The scceptance of this contention would
result in injuction to the'e.rrployees in many cases,
As has been the experience so far, the preliminary
inv?éstigétion take an inordiﬁately long time and
paorticularly when they are initiated at the instance
of the interested persons, they arve kep t pending
deliberately., Many times they never result in the
issue of any charge-momo,/charge sheet, If the
allegations are serious and the‘ authorities are keen
investigating them, crdinarily it would not take
much time to collect the relevant evidence and final ise
the charges, What is further, if the charges are that
serious, the authorities have the power to suspend the
employee under the relevant rules, and the suspension by
itself permits & resort tc the sealed cover procedure,

The authorities thus are not without & remedy. It was

then contended on behalf of the authorities that conclusions
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Nos L and 4 of the Full Bencn of the Tribunal are
inconsistent with each cther. 'lho‘se Conclusions are as
follows sm

(1) Conside ration for promotion, selection grade,
crossing of efficiency bar or higher scale of pay i:annot

be withheld merely on the ground of pendency of a

disciplinery of criminal proceedings against an official,

(2)
(3)
4) The sealed cover procedure can be resorted only
after , charge memo is scrved on the concerned official or

the charge s'ne—;t is filed before the criminal court ad
not before® Tacic is no doubt that thene is a seeming
contradiction between the two counclusions. But read
harmoniously, and that is wh .t the FRll Rench has
intended, the tw conclusiovns can be reconciled with
each other. The conclusions No.«l should e resc to me:an
that the promoticn etc.cannut be withheld merely because
some disCiplinery criminal procecedings ore pending
against the employtes. To d2.:, ~he said bensiit, they
must be at the relevant time pending at the stage vhen

chage memoy/Charge shett has already been issucd to the

employee o Thus read, there 1s no inconsisicncy in the
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TWO OONCLUSICNS. R

we ,therefore, repel the chullenge uvi the

gopellant authorities to the said fi-dinu of the Full
Bench of the Tribunal ."
8. . #part from the Apex Gourt's judgment, the

learned counsel for the agoplicant draws our atiention

W the Ministry of Rail‘.vay's circulated dated 21.1..993

Ci.

contalining fnstructions regarding prometions of employes
sgainstwhom departmental or court procsedings are
pending (Amn.V to MP 364C/$3) The salient features

of the instrzuctions are reproduced belowi-

" Inspite of tho six-conthly review
referred w 1in para 4 apbcove, th2.¢ may be
somEe Caes,where the disciplinary case/
criminal prosscution agsainst the Aailway

sexvant 1s not concluded 2van alicr the

@

expiry of 2y ors fam the date of the

1

¢

ociginal selection/formation of suitability
list. Io such a3 situstion, the promoting

authority may review the case of the nailway
servant concerned, provided he is not undiz
suepension, to consider the desirability of

giving him adhoc gromoidon keeping in view

of the following aspeCise=
(a) shether the charges are grave enough to

warra)c centinued 1 diel of promotion. ;

S
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(b} vhetier the promoticn of the officer will

o
(18}

sacinst public interest,

{c) ’.’ha;ther there is no likeilihood of the cuse
coming to a ccnclusion in the near future.

(d) ¥hcther the delay in the finalisation of
procezdings, ®partmental or in a court of
law is not directly or indirsctly attributable
to the Aallway servant concerned.

(e) Whether there is any likelihood of misuse of
official position vhich the Railway servant
may oCcuply ufter adhoc promotion, which may
adversely affect the conduct of the departmental

case/criminal prosecuticn.®

Accordingly, he claims that he is fully eligible for

promotion as WLI atleast on adhoc basis.

9.' We have heard the parties and have perused the
records. In the light of the above, the only guestion
that survives for consideration is whether the respondent
is justified in (denying the promotion) of the applicant

in the selection net claring the re sult of on the

ground of pending*:riminal trial . In this connection it

may be noticed that Tribundl vid its order dsted 23.2.90
while quashing the suspension order in contempl ation
of disciglinary procecdings had observed that there is
only the reference of the registration of a criminal

ase

case sgainst the aplicent. In J ankiraman's case,

refarved to dove, it is observed that promotionetc.

C ann withhs
q; ot be withheld merely because some disciplinary/
- [ Eou N
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criminal proceedings are pending «gainst the
employ=e to deny the said berefit there must
pe a4t the relovant time pending at the stage
when chaorge memo ./charge-shest have alre ady

been issved tc the employen .

1T, The Respondents, in their reply,
categorically stated that they have al re ady
filed a charge~shes tv mnder sectisn 1él PG
read with section 5(2) of the Preven’rkionv of
Corruption act which have al re ady been submitted
a3ainst the gpplicant as on 15.2.1983 and thé
criminal complaint against him is under trial
Lefore the court of the 3ub-Judge‘, New D21ihi
which has not been denied by the dpolicant except
stoting that more than 5 years hove el jpsed no
charge-sheet has be=n issued to him by the
“epartment in respect of any departmentel proceedings
l ’
or by the trial court in the criminal proceedings.
Therefors, his promotion cannot be with=held on

that ground alone.

11. after hearing the counsel on either side,
we are ofk the view, that it is an dndissuted faﬁt
that the charge-shest hgas z;lre;dy been filed before
the Gourt which is gending consideration since
long. In Jankiramen's case itself the Supreme Court

has upheld the Ti@bungl decision " the sealed cover

’
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promotion can be resorted only after X X X

the charge sheat is filed hefore the compe tent

Court.”

12, In the instant case, it is zparent
that the’criminal case 1is pending asgainst the
Pplicant before a Sub~Judge which has not
yet concluded. Therefore, 1r1 the light of the
®cisicn of the Supreme Court in Jankiraman's
ca;ae it would mot be possibile for us to accece
to the relief pruyed by the gplicant i.e. to
promote the goplicont as Welfare Inspector till

the pending criminal cuse is disposed of.

i3, In the facts 'and Circumstances of the

Case, consicering the delay involwed in the disposal
of the criminal case and ke2ping in view of the
Railway Board's instructions dated 21.1.1993,

it would be open to the gpplicant tc make ; suiteble
representation to the competent authority to consider
his cromotion on adhoc basis, keeping in view of the
guidelines referred to %bove; which urima facie, would

serve the ends of justice.

14, It is not the case of the Responden't,v fhat the
: \

®lay in the finalisation of criminzl case is attributable
to the goplicent, nor any likelihood of the case
reaching anv conclusion in the neur future. The'r=fore,

we are of the ‘fiezaf/that by promoting the gplicant on
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adhoc basis on the basis of his performance in the written
st, it would not in any way prejudice the interests of

the department.

15, There is no dispute that the applicant has
been qualified in thﬁwritten test. However, he @& uld
not be considered for viva-voce in view of the pending
criminal case against him. On his making representation,
the n.>_sponaents should dispose of the same in view of
their guidelines dated 21.1.19% and consider him for
the post of Welfare Inspector on adhoc basis and p ass

a speaking order within a period of 2 months from the
date of receipt of this order. “Ihe O.As is disposed of

in the light of the abowve, ¥o costs,

(B.S. Heﬁ?%&a/)'ﬁ)“ | EMP

(N.Ve Kri shnan)

Membe r(J) Vice Chairman(A)



