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IN THc CENTRAL ADWINISTRATIUE TRIBUNAL
PRINCIPAL BENCH

NEU DELHI
***

• •A.No, 589/92, Date oT dacision. 3

THE HON'BLE SHRI N,U. KRISHNAN, 1/ICE-CHAIRMAN (a)

THE HON'BLE SHRI 8,5. HEGOE, MEPBER (OLDICIAL)

Shri Prabir Dass,
E8/F DOA Flat, Munirka,
Neu Oelhi-S?, ,,, Applicant
( Ms. 3, Janani, counsel)
versus

1, General Manager,
Northern Railway,
Baroda House,
Neu Delhi,

2, Chief Personnel Office,
Head Quarters Office,
Baroda House,
New Delhi,

(By Advocate Shri I.C, Sudhir)
Respondents

0_RJ)_E_R
(Hon'ble Shri B,S, Heode, Mewber (Judicial)

The applicant is working as a Senior Clerk

in the personnel branch, Northern Railway Headquarters,

Baroda House, New Delhi, A selsction was held for the

post of Uelfare Inspector in th® grad e of ifc, 1400-2300.

The petitionsr qualified in the written test and ciaiins to

done

ha^/ well in the interview. However, he was not selected

on the ground that at one stag8^,a disciplinary proceeding

was contemplated against the applicant,

2, The contention of the applicant is that no charge-

sheet is issued till the date the selections were held.

The denial of promotion on some contemplated enquiry ^5

contrary to judgement of the Apex Court in the case of

^ as
Union of India v, 3ankiraman. Accordingly, hy prayed for
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the following reliefs:-

To direct the respondents to promote the

applicant as Uelfare Inspector Grade I

in the payscale of fe, 1400-2300 in the

headquarters division with all consequential

benefits and by way of interim order direct

the respondents to keep one post of the

Uelfare Inspector vacant till the disposal

of this 0#A.

3. The learned counsel for the applicant fls, S,

Oanani urged tha't till date^ no charge—sheet has been

issued to the applicant in any departmental proceadings

nor any charges have bean framed in the criminal case,

4, The Respondents, in their reply, denied the

allegation of the applicant and further urged that the

applicant has not specified the date of the impugned

order. Therefore, there is no cause of action in his

favour to invoke jurisdiction of this Hon*bls Tribunal.

Further, it is stated that under the mandatory provisions

aie

of the extant rules, names of only those c^andidates/de-

clarad as successful who have qualified for placement on

the panel and whose vigilance and D&AR clearance have

bean issued. Since, there ip a criminal case Uhder section

161 IPG read with Rule 5(2) of the Prevention of Corruption
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is pending in the court of low against the

applicant, result of the selactlon of the ap.pl ic ant

is not declared. Further, the allegations agai'Bt

the applicant ar& of serious in nature and a case

against the apfjlicant is pending for. the trial

befcr^e the court of Kuldip Singh, Sub Judge,New

belhi as a charge-sheet uncfe r section i6i IPC

read v.dth section 5(2) of Prevention of Corruption

^t has alre..>dy been filed against the .applicant

on x9.2.i933. The trial of the cr:lminal corrplaint

against the applicant is now in progress. Therefore,

the contentj.on of the applicant that the Respondent

has violated the judgment of the Supreme Court in

Jankiraman's case is incorrect. Since the applicant

is aware of the pendency of the serious charge

against him, which is under trial before the court

of Sub-Judge, the claimant cannot take advantage

of the findings of the Jankiraman's case for the

purpose.

5. In the rejoin>:fcr, dated 20.3.92, the

applicant, except for stating that no charge has

been framed in the said criminal trial as yet and,

therefore, the stand of the respondents militates
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against the judgment of the

documentary evidence has been furnished by him denying

the stand taken by the re spend; nts in the repiy.

6. ife notice that, in 1987, the applicant vho

«as working in the VigUance abpartment on .:bputation

was placed on suspension in contemplation o. disciplinary

proceedings. By order dated £9.6.07, his suspension orders

v.er? revoked and he was repatriated to his parent

department. O.nce again, without allovdng him to join duty,

he was placed on suspension on 7.7.87 in contenpl ation

o. disciplinary proceedings. The allegation against the

applicant -as that he had cfemanded ilic-gal gratification.

Ihe applxCant had riled an application under section 19

or the >idministrati i/e Tribunal t, 1985 before the

Tribunal and the Tribunal by its orc^r dated 23.2.90,has

quashed both the repatriation orcfer and the suspension

order dated 7.7.87. His tenure in tiie Vigilance department

had, in the .mean while, run out so he vv<pS not sent to

Vigilance Apartment. Thereafter, the respondents regularised

his ,.priod of suspension as duty vide their orcbr dated

12.10. 9C (rtonexure-J ),

7. The only contention raised in this petition by the

leorned counsel for the ^.plicant is that till'date
more



-5-

than 5 years have elapsed, no charge-she has :een issued

to him in the cfep artmentol/ui sci^li:i.-,ry proceedings.

Similarly, no charge has been framed against him in the

criminal proceedings. Therefore, the non-selection of the

dpp].icant is viclative of his fundamental right un.:fer

article 14 and l6 of the Constitution. In this connection,

the iGained counsel for the applicant relied upon the

decision of the x Court in U)I v.Jankiraman hIR I99i

SC 2CiO J vgherein the court held" On the first

question viz.as to vhen for the purpose of the sealed

co'./er procedure the disc iplinory/criminal proceedings

can be said to h connected, the FXL BcNCH of -the

Tribunal has held that it is only '^en a charge-memo

in a disciplinary proceedings or a charge-sheet in a

criminal prosecution is issued to the employee that it

Can be said that the departmental proceedings/criminal

prosecution is initiated .^gainst the enplcyee. The sealed

CO .^er procedure is to oo resorted to only after the

oha°rge-memo/churge sheet is issued. The penrdrncy of

preliminary in^/e stigation prior to that stage will not

be sufficient to enable the authorite s to adopt the

sea.ed cover procedure, vfe are in agreeTient with the

Tribunal on this point .Ihe contention advanced by the
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y learned counsel for-the ^pe11 ant-author!ties that

v^en there are serious allegations and it takes time

to collect necessary evidence to prepare and issue

charge-memo/charge-sheet, it vould not be in the

int9.rest of the purity of administration to reward

the employee with promotion increment etc.does not

impress us. The acceptance of this contention ^/^uld

result in iniuction to the enployeos in many cases.

J\5 has been the experience so far, the preliminary

inn/e stigation take an inordinately long time and

particularly v\hen ^^hey are inxiiated at the instance

of the interested persons, uisy are kept pending

deliberately. Many times they never result in the

issue of any charge-iaamo/charge sheet. If the

allegations are serious and the authorities are keen

investigating them, ordinarily it vpuld not take

much time to collect the relevant evicfence and finalise

the charges, V4nat is further, if the charges are that

serious, the authorities have the power to suspend the

employee under the relevant rules, and the suspension by

itself perimits a resort to tine sealed cover procedure,

authorities thus are not vdthout a remedy. It v/as

then contended on behalf of tine authorities that conclusions
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V Nos i rfid 4 of the Full Bencn of the Tribunal are

inconsistent vatli each other. Those conclusions are as
t

AoX 1 0 vvs «•»

t

(-i-) Consideration for promotion, selection grade,

crossing oi efficiency bar or higher scale of pay cannot

be withheld merely on the ground of pencbncy of a

disciplinary of criminal proceedings against an official.

(2)

(3)

{4) The sealed cover procedure can be resorted only

after ^ charge memo is served on the concerned official or

the chdrgo sne^t is filed before the criaiinal court and

not before? Tasrc is no dcubt that there is a seeming

contradiction betvjeen the tvA5 conclusions. But read

harmoniously, and that is "/h .t the full Bench has

intended, the two conclusions can be reconciled with

each other. The conclusions No .1 should be read to mean

that the promotion etc .cannot be withheld nerely because

some disciplinary criminal proceGdings are pc-ndinj

against the enployeos. To de.;^ uhe said benefit, they

must be at the relevant time pending at "the stage ^\hen

charge memo/charge sheet has already been issued to the

enployea . Thus read, there is no iiiconsi stency in the
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V tvvO 00 no ± u ?j.o n s . •.

Vtfc , the ra fore, repel the chollenge of the

appellant autheri Lies to che said fi'vliiio of the Full

Bench of the Tribunal

3. </part from the j^ex Court's' judgment, the

learned counsel for the .^plicant dra.vs our attention

to the Ministry of Hallway's circulat-d dated 21.1.1993

containing Instructions regarding promotions of employees

againstwhom departmental, or court proceedings are

pending (Ann .V to i*«1F 364C/93) Tne salient features

of the instructions are reproduced belowS-

" In spite of the six-norttlaly review

referred to in para 4 above, there may be

some c does, v^jhere the disciplinary case/

criminal prosccucion against the Hail way

se r a an t is not co ncl ude a e ve n a f to r th e

expimy of 2 y'w.rs f-xm the date of the

original selection/formation of suitability

list, in such a siLuation, the promoting

authority may review the case of the nail way

servant conce rnad, p ro vide d he is no t undo r

saspension, to consider the desirability of

giving him adhoc promotion keeping in view

o f th e folio va ng asp ec t si-

ia) .he the r the cnarges are grave enough to

warra.i'c ccntinued d aiai of promotion.
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(b) .tfheti'ior the promotion of "the officer 'ao.!! be

Ginst public interest.

(c) Vihether there is no likelihood of the case

coming to a conclusion in the near future.

(d) vJhether the delay in the finalisation of

proceedings, (^oartmental or in a court of

lewis not directly or indirectly attributable

to the iiailway servant concerned.

(e) 'viihether there is any likelihood of misuse of

official position vhich the Railway servant

may oc cuply after adhoc promotion, vhich may

ad'^rersely affect the conduct of the departmental

c 3se/c rimin al p se cu tic n ."

.'•vccordingly, he claijns that he is fully eligible for

promotion as atleast on adhoc basis.

9, We have heard the jaarties and have perused the

records. In the light of the above, the only question

that survives for consideration is whether the respondent

is justified in (denying the promotion) of the applicant

in the selection not 'declaring the result of on the

ground of pending|: riminal trial. In this connectJon it

may be noticed that Tribunal vide its orcfer dated 23.2.90

vhile quashing the suspension order in contemplation

of disciplinary proceedings had observed that there is

on"'y the reference the registration oi a criminal

Case against the apolicant. In Jankiraman s case,

referred to abare, it is observed that promotioneto .

cannot be withheld merely because some disciplinary/
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criminal proceedings are pending against the

enp.loyee to do n^/ the said benefit there must

be at the relevant time pending at the stage
i

when charge memo ./charge-shea t have already'

been issued to the employee .

xU. The Re^ondbnts, in their reulv.
i d f

Categorically stated that they have already

filed a charge-sheet under section ioi IPG

read with section 5(2) of the Prevention of

Gorruption /ic u which have already been submitted

^.gainst the applicant as on Iy«2»i9d8 and the

criminal complaint against him is unJe n trial

befoi\o the court of the Sub-Judge, tfew Delhi

vhich has not bean chnied by the applicant except

stating that more than 5 years have elapsed rp

charge-sheet has been issued to him by the

'-xepartment in respect of any departmental proceedings
I

or by the trial court in the criminal proceedings.

Therefore, his promotion cannot be vvith-held on

that ground cjlone .

11. ^fter hearing the counsel on either side,

are of the vievg that it is an undisputed fact

that the charge-sheet has ready been filed before

the Gourt v&.ch is penddng consideration since

long. In Jankiraman's case itself the Supreme Court

A- has upheld the Tjiounal decision ^ the sealed cover
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promotion can be resorted only after XXX

the charge sheet is filed before the competent

Court."

i2« In the instant case, it is apparent

that the criminal case is pending against the

applicant before a 3ub^ Judge which has not

yet concluded . Therefore, in the light of the

excision ot the Supreme Court in Jankiraman's

Case it vAOuld not be possible for us to accede

to the relief prayed by the applicant i.e. to

promote the applicant as I'felfare Inspector till

^the pending criminal case is disposed of.

iS . In the facts and circumstances of the

Case, considering the delay involved in the disposal

of the Criminal case and keeping in view of the '

Railway Board's instructions dated 21.1.1993,

it \AOuld be open to the applicant to make a suitable

representation to the conpetent authority to consicfer

his promotion on adhoc basis, keeping in vievv of the

guidelines referred to above, which ^rima facie, wuld

serve the ends of justice.

14. It is not the case of the Besponcfent, £hat the
\

1ay in the finalisation of criminal case is attributable

to the applicant, nor any likelihood of the case

reaching any conclusion in the n-e ar future. Therefore,

\^/9 are of the vievv^that by promoting the applicant on
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adhoc basis on the basis of his performance in the written

test, it would not in any way prejudice the interests of

the department.

There is no dispute that the applicant has

been qualified in th^written test. However, he Cb uld

not be considered for viva-voce in view of the pending

criminal case against him. On his making representation,

the respondents ^ould dispose of the same in view of

their guidelines dated 21.1.1993 and consider him for

the post of Vfelfare Xnpector on adhoc basis and pass

a speaking order within a period of 2 months from the

date of receipt of this order. The O.A. is disposed of

in the light of the ^ove, ^ costs.

//Z.. .1 ^ h

(B.S. ' (N,7. Krtahnai)

Men^er(j) Vice Chairman(<A)


