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/• To te it^ferrTjd to the Rerx)rter- or not? ^5^7 '
JUrxTMM' (ORAI. )

Ha.L,VERED BY HON'BLE SHRI J,P,SHAPMA. MBMB0R <J>

Ths applicant, Junior Scriontlflc Offioer in tte
lefetKX InsUtuts of Physiology atKi Allied ationce (DIPAS)
under DRm Iks assailed th® of r«,.„ts to him for the
-tjai 1989. The applicant was given ranrk by the assessing
officer in PebnAiry, 1990 «hlch th. applicant has ospprirKed
verbetent in Para 4.11 at p-A of the applicatioi. A (Krasal
of the assessment made by the Report ing Officer ijoes to show
anythir,, which may he style,! as adverse with the functioning
of the awl leant for the period .indor review. This remark was
r»t,. lAwver agreed to fully by tte Reviewing Officier and a
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fiotinti was iTkacte in the ACR twt^ days after, i.e. , 27.2.1990

wherein it has been recorded that the Inwlveroent of the

applicant in researcti eji'ideetWiurs is lirnit.«l. It weis also

mentioned that certain cases are 'pending regarding his

stagnation before the Central Administrative Tribunal. The

Acjcepting Officer accepted the remarks of '28.2.1990, but he

reduced ttie ranki/no of the applicant frcw Very Gotx) to Gcxd-

The (i-Tdlfurnished these rerrarks s<.'xi'>et.ifne<J in May,

1990 agaiftst wtbch tie mfidf.:.!' a rer^ue'St that whole of the remarks

given to him for the period under review be furnished; and

after receivi'ng the saiwa, he preferred a represen'tatian in

September, 1990 which the applicant has filed as Annexure A2.

In this application, ttie applicant has asr/«3il(d t.he adverse

refvarks cx3rffm.mi.rate<l to him Iw the Merro dt. 1,8.1990 (Anneyure

A1 ).

1-d prayed that the said CSM dt. 1.8.1990 containing

adverse r'̂ sffiark i.n the ACR of tt,e afplicant. for the pe^ricd 1989

te dec^lared as if it does not exist.

Ttie n'̂ six.'vnrkjnt.s cxyit..est«d the arrfrlic-cition and filed

ttie cour)te;r denyi.ng ttie vari.ous averfrK^nt.s rritde by the

aptilicant fm-3€>ti.ri<.5 5:.«rawi.se reply and prayi'fig that the

is without arvy substanrss ard bfs dismissed.



irittKl

I l>a.e the e-«j„=el for the „t
length. The prelimina,^ cAJfJCtjon by tte respc*.dents• counsel
IS ate limlt3ti„, oontemling that the present arplioaticn is
beyond the limitation provided under Sthttion 21(1) of the
llttainistrative Tribunals Act, 1985 a».ei„ tt. applicant can
a™ within one a,rj a half years at the most to assail any
o.dai or to g«st his grievances redressed. In the present
case, the adverse paMiits were <*»iMiinicat,3d to the anf.)Uoant
in May. 1990 ard he desired that whole of rerks be furnished
to him wtilch was done in August, 1990. He maiia a

mpresentation in St..ptemtoer, 1990. The crmtmversy arises
lereinafter. The leamet) otxinsel for the applicant stated
that te «s ,„t co„„„nirated th« result of the representation
prsferrtd by him in .<iepte™her, 1990, while the respondents on
verification in the counter stated as wtrll as placed before
the Bend, the recort that the applhiant was infonmed about the
relectirn of tte representation through .Joint Director
(Itealth). The respondents also filed annexure to the cxxrnter

Exbibit 1 dt,26.10.1990. Thelterrred crxrnsel for the
a.of,licant has referred to pa,a 3of the aprdicaticd rajardirx,
1imitation and also referred to p,ra 6of the applies,tion
wbuein it is stated that the a„„iea„fs ,ei,«i«,ntation
dt. 1.9.1990 has not been till date replied. In tte aiunter
n» residents have categorically stateri in reply to ,M,a 6
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that tJi#3 eContents of that para are denied ami the dejcisicsn of

ttie cs.-)rfip<stent atittiority wars cx^nrrjiinicated to tiie awilicant vitie

ortfer dt.26.10. 1990. It gc«rs to show fiTxn ttiea record that the

applicant ters not filed any reioimier nor denied this

staterJTitsnt of facts oii verification frofri thci rtsspomfents. The

cxrjntenticxt of the learned csrxjnse, tterefore, that he was iwit

ajftinunicated tNs result, of thsa re:ie<'rt-..icx'» of the repiresevntation .

i.s not substantiated by any df^dal on his part:, to the TOunter

or by any ottie^r siK^h t3o<^ufr>e.»nt \»rt-d.cti may CT>nvince tttat the

a»di.cant was fKxt infonmd atxxjt tte rejex:rti.on of the

:representatiori agai nst t he adverse remturks.

The Icfw as gi.ven exit :i.n Order 6 of the? CPC clesarly

lays dowfi tt>at. whe.x-» any faert is averreti or allexxd in the

plaint, it has to te denied spec?iflcally In the written

statt^frtfsnt. of reply. Tte txrisic denial or dejnial of a fcKrt. in

tli8 written statesnt^nt rxot iTieftcxi suitably by the applicr^-rnt or

plaintiff >byi rejoi.nder will thrrjw thie tell in ttie <:x.vurt of

ttie plai/ntiff to prx.we the f<=xTt that the allcjgaticxis made in

reply arj» unt rue. In vii^w of t.tiis fact, tte pitarrient

afjfdication wtiicii has bcssxi fi.l«.d i.n March, .1992 does not fall

in limit.E-fti.on with the prxovisicxis of Serrtion 21 (1.) of the

Administrative Tritsjnals Act, 3.985.

While the jijdgement was being dictated, the learned

counsel for the applicant, Shri G.K.Aggarvial desired that now



i'le rnay te allrsuK^jd to file the rejoind^ir. Ifcywe^ver^ it is -in

after thoiK^ht. This oral, resquest of Shri Atjcjaival,. therefore,

cafinot hKS' aor^eptr^d at this stape. ite also pray^ad after the

afor^ssai.d oider- tttat he may te allowed to filt. an application

for c,Y>iidonation of delay. Wli«i l>e has arpr.^d tm ttie pf.'>int

that the affili.ration is within tirrte, t. is m.') question for

hi.rn fKsw to jeqret and say that. Irs ay.iy.rlication was t»rred by

t.iima and so he nay tie qivt^n time to riKive orally or in writing

for condonat..ion of dels.v. This r>-'qnest, tterefore, also

cannot be accepted.

tkiwever, siix^e the matter has talso been ht^rd and

srnce be Is a 5k:n.ent;i ;t., I have (?one through ttie record

tesiifes ttie pl€>£td3.n(3s s f the rartifwr;. Every r.i*3r«in has a

right to get tfie r¥.»son if his wrCTig doings, not to t.he li.ki.ng

of superiors, or to k.-ow his shortcomings so that he may

improve. This right of that person is also subject to the

ri ntit of t he sup u-i or to have tii s (Twn assessrfient retjardiiig the

cr.viir)t3t.efK.?y, e.tri.ci.encry, efficacy of p»er~foi'mainc?6.i of such a

person- O. its own, ndbody ever knows his defect.s and if he

knows it, .Hs r^wer tii.ghlights them. Ttie resume submitted by a

tx'arson nevK., r reflrY.*t..s tiis stR'>rt.Ci(Tfni.rigs. Tt.. i.s a fact that
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Assessirig Officer always remains in close touch with the

person under mviewj. but sometimes this close txxich may not be

able toi project the actual performarice of the officer, so a

rigirt has been given to another high officer to review the

matter before the assessment is finally aocenpted by the

xxjrttrolling authority. It is not necessary to give any

reasoning for an opinion formed abcajt a person. What the

Reviewing Officer has opined is that the involvement in

research endeavour is limited. This observation , of the

Jteviewlng Officer is his own opinion about siK.'h a person. The

Reviewing Officer is not. at all prejudiced against the

applicant because he has not said anything adversely what has

bc«n cx^nmented by the Report,:ing Officer. He has simply added

his cwn opinion that what ha thinks about ttre technical

{.•>e.rfoirfnarice of the perscv) under consideration is that besides

what has been said by the Report.i.ng Officer, is involvement in

r-esearch and labour is limited. The scope to jirdge the

capability of a Scientist may differ from person to person and

fiTjm intelligence to Intel 1igeritce. A higher officer may not

fi.nd himself full in agreemesnt with an officer of lower rnng

of the cadre about, assessing his subordinate and it is true in

this case Ijecause the acceptiiig authorityi has further amended

gr-cfding of the officer from Very Good to Good. Actually these

higher officers cannot be said to be in a way playing with the

car-eer of tiie applicant. They liave said what they felt.
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tl'i© Qajft: or the T:r:lburial have lim;i.t.<ad •scxs:.')©

to interfere regarding the expression of cpinicx* of the

ptai'.foi7rii;;i(ics?i of a rsf-irsou fonm?d by an officer, wtio is bavirx^

its supervisoii' authority over a technical work and to my

mind, the socpe is little, almost nill. This Court, however,

has aifiple power to see that the remark is not out of any

iTBlafide. TJ-ks rersoi-ial views of tte highei- offi».»rs anf» qiven

by thim after ;st-^6i.ng ttha pfsrfoniiaixss of tt»e afxiiifJant for the

perioti under review. A Court cannot substitute itself for its

own of>ii'iion to rekxjt the c^^rlcviori formed by the offif^ers in a

tx.vnafi.de Wfe'inner.

The matter has also ccxtsidered by the competent

authori ty and t:,te (.-.xxiipetent authrority in its wi.sdom did ix-vt

interfere with ttie awctrd of t..t»e refn^trks to the applicant for

the {-.xsri.cvd under- revi.«sw. In tire j-®<.-»nt. *-;:^3se of f.xxrf.x.ilsoi'y

r«.!vtire:»-ricvnt wtii.le otxservirvg on t.tw:.> r^riarks r-f.x-x-vrdr.:.d, t.te

ffcvri'ble Court in the case of Baikunth Nath Vs. Chief "DMD

Banitiada and Ors., 1992 Judgement Today Volume II p-1, it is

hcsld ti'iat. Suprrjfix? Court will rK-vt sit. as an apj:.x:;llate «:>urt: bi.it

interfere if orders are passed malafide, based on no

evidence- and are arbitrary in the sense that no reasonable

tx'sr-son can form t.h€> .rt:Kiui.si.t.e ooii'vion.
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