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| In this application filsd under Section 19
of the Administrative Tribunal Act, 1985, tha appli-
cant has prayed for thes following reliefs 3~

(1) Declaration of the provisions of

sub=-rule {(3) of Rule 8 of CHS Rules,
1982, so far as they relate to the ;
eligibility of Doctors fer promotion
to the post of Director General ef

Health Services (DGAS) and Additional




(ii)
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®
DGHS, and clauses (i) and (ii) of
Schedule III to the above rules as
ultra vires of the provisions of
Articles 14 and 16 of the Constitu-
tion since the doctors holding posts
equivalent to those eof Additionai DGHS
are excluded from consideration for
promotion to the post ef OGHS and the
doctors already in the higher adminis=-
trative grade (R 7300-7600), like the
applicant which is equivalent to the
scale of pay of the post of Additional
DGHS are clubbed with doctors in the
super time grade (R, 5900-6700) for
purposes of oligibility for the past
of @dditioenal OGHS, thereby subjecting
the former category of officers to a
sacond un-called=for procsss of selece
tion for the same scales eof pay for which
they have already been seclected; and
issue suitable directions to the respon-
dents to suitably amend ths aforesaid

rules so as to rectify the anomalies
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arising from thg application thereof
in t he matter aof promotion to the post
of DGHS and Additional DGHS before
procesding with the sglection of officers

for the post of Addi tional DGHS,

(iii) Issue Purther directions that the

applicant be designated/treated as
Additional DGHS against one of the
available posts in that grade as he
has already bgen appointed to an
upgraded post in the scale of R, 7300-7600,
without subjecting him to a 8econd pro-
cess of selection, .

2, Rule 8(3) of the CHS Rules, 1982 rvads

4 as follouws :=-

The method of recruitment, thg field
of selection for promotion including the
minimum qualifying service in the immediate
lower grade er louer grades as the case may
be for appointment or promotion to thae posta
\@J/ in the respective Sub-cadresand specialitiss E
within the sub-cadre cencsrned includéd.in
this Service shall be as 8pecified in Schge
dulej%

0.4
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3. Schedule III# referred to above incer=-

porates, inter-alia, tha following provisions :-

SCHEDULE III

See Rule 8(4)
The method of recruitment, field of selection
for promotion and the minimum qualifying service
in the immediate lower grade or lower grades for
| appointment or promotion eof efficsrs te 6 Group
'A' duty posts and deputation posts in the Central

Health Service.

Name of post Method of recruit=  Fisld of selection and
ment, the minimum qualifying
gsarvice for promotjion.

1. 2 Se ‘

1 General Administrative post
(SUPERTIME GRADE)

(i) Director By promotion failing Additional Directer
General of which by direct General of Haalth
Health Servics recruitment, Services with two

Years regular service
in the grade failing
which Additional
Director Genseral of
Health Sarvice with

5 years combined regular
service in the grades
of Additional Director
General of Health
Services and Level I
Supertime Grade

(ii) Additional By promotion . Officers holding posts
Director Gena- failing which by " in Level=l of Supertime |
ral of Haalth direct - Grade with 3 Yoars ‘
Services. recruitment, regular service in the |
Grade. !
!
..5 i‘;
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4, The applicant is a membsr of the Central
Health Services to which ha was appointed as a
direct recruit on the recommendation of UPSC and
he was appointed to the Specialist Gradie Il Prom
24.4.1969. He was selected and appointed as
Madical Superintendent and Civil Surgeon of Or,
Ram Manohar Lohia Hospital, Neu Delhi from June 15,
1988 in the scal:s of fs, 5900-6700. He wes selected
for appointment to one of the supertime scale pastq
upgraded to the scale of &, 7300-7600, through the
due process of sglection byaﬁéééﬁ*gFiigéaa over by
a Member/Chairman of UPSC. He was accordingly
appointed in the scale of s, 7300-7600 from llth
November 1991, The appointment letter said that
he was appointed under Rule 4(3) of the CHS Rules,
1§82 to the upgraded post in the scale of Rs, 7300«
from
7600 plus MPA with offac& the date of assumption
of charge and until further orders., The upgradation
of the post held by Dr, Narendra Bihari (Medical
Superintendent, Dr. Ram Manohar Lohia Hospital, New
Delhi) and his appointment to the upgraded post will

be persconal te him and the post presently held by him

will stand so upgraded in the scale of R, 7300-7600

eeb
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plus NPA as provided under Rule 4(8) of the CHS
Rules, 1982. This would continue till the up=
graded post is held by the applicant, who wvas
appointed to the upgraded post. Rule 4(9) of
the CHS Rulaé, 1982 reads as follows &=
"(i)" The Controlling Authority shall up-
grade four posts in the Supertime Grade
to the scale of &, 7300-7600. The up=
Y gradation of the posts will be personal to
the incumbents who are aporoved for appointe
ment to these upgradad posts under Sub-
rule (iii),
(ii) The selection for appointment to the up-
graded posts under Sub-rule (i) shall be
made by a Committee of Experts consisting

-y

of the following =

1. Chairman/Member, Union vee Chairman
Public Service Commission.
2. Secretary (Health) eee Member :
EV/ 3. Director Genseral of eve Mamber |
A\ Health Szarvices. :

4, Directer Genersl, Indian ese Momber '
Council of Madical Raesearch.

S. One Technical Expert eee Mamber
of eminance in the
concerned field(s) to
be co-opted by Health
Secretary.

(iii) oOfficers of the Central Health Sarvice in all

ve?
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the sub=-cadres and specialities of the Sub~-
cares, as the cass may be , with at laast

three yoars; regular ssgrvice in the Super-

time Grade of R 5900-6700, will be consi~-
derad by the Committee of Experts and officars
who afo adjudged by the Committee of Experts

to havae done outstanding work in their field

will alone be racommaendad for appointment to

»

'the upgradad posts under Sub-rule (i).

The aforesaid provisions uare addad by
an amendmant of CHS Rules, 1982 in 19689,*

The Laarned Counsel for the applicant contanded

(1) The post of Additional DGHS is in the
payscals of s, 7300-7600. The applicant
(2ppert G mmailic)

was selacted by a DPCAcomprising of five
members, in accordanca with Rule 4(9)(ii)
quoted above. Ha is thus holding a post
oquivélent to that of Additional DGHS which
also is in ths scals of f, 7300-7600, He
has not baen made eligible for appointment
to the post of DGHS‘on the piaa that ths

post of OGHS is to be filled according to

Schadule IIl of the 3ulss by an Additional

..3




(ii)

Director Ganeral of Haalth Sarvices with two

years regular service in the grada failing

which with five years/combinod regular service

in the grade of %, 7300=-7600 and R, 5900=-6700,

The respondents &e jnterprating this Ruls to

mean that the post of DGHS is to be filled by
promotion of anlAdditional DGHS and since the
applicant is not holding the post of Additianal
DGHS, though he is in a scale equivalant to that
of Additional DGHS, he i§ not eligible for consi-
deration for the post of DGHS, Tﬁo nrguément of
the counsel is that the doctors like ths applicant
who were holding posts squivalent te thasgfnf Addi-=.
tional DGHS are being made ineligible for promo-
tion as DGHS and this is discriminatory and viola-

tive of provisions of Article 14 and 16 of the Cons-

. titution,

When the CHS Rules, 1982 were framead, there were
no posts in the scals of pay identical to that of
the post of Additional DGHS, A few posts in supar-
time scale of the servicas uere upgraded to the
scale of f, 7300=-7600 through an amendment of

CHS Rules, notified on 23.1.1989, A faw more posts

‘og



SN NS

(iii)

9

ware upgraded subsequently, Though Rulse
4(9) (Supra) was incorporated by amendment
of CHS Rules 1982 to provida for method of
appointment to the upqraded posts in the
scale of R, 7300-7600, Schedule III of the
CHS Rules, 1382 was not changed to incluide
thes upgraded post) in the feedarf cadre of

the post of DGHS, thereby leading to dis=
crimination amongst doctors holding equi-
valent scales of pay.

An anomalous situation would arise if a
doctor in the supertime scale of R,5900-6700
is selected under the provisions of the exist-
ing recruitment rules for promotion to the
post of Additional DGHS and the applicant
who is already holding a post in the higher
administrative grade (R, 7300-7600) is not
treated as equivalent to the post of Additional
DGHS since the former would be eligible for
consideration for promotion to thes post of
OGHS and the applicant would be denied the
right of consideration for such promotion
even though he has bgen holding a higher

post than that of aupertime grade (R 5900-6700).

«e10
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6. The Learned Counsel for the applicant,

therefore, pleaded that the existing pro visions

of the recruitment rules in so far as they relate

to promotion of doctors for the pqot of DGHS and
Additional DGHS are anomalous, inconsistent with
the realities of the present set-up of service and
need appropriate amesndment to avoid any discfimina-

tion and arbitrarinsss.

7e The Learned Counsel for the applicant further
argued that the recommendation for creation of post

in the pay scale of R 7300 (fixed) by the Fourth Central
Pay Commission and consequent creation of the post

with a payscale of R, 7300-7600 by upgradation of the
corresponding number of super-time grade postsuere’
measures for cadre restructuring and providing better
promotion prospects to the officers of the saervige.

‘In this connection he quoted ;n extract from the
recommendations of ths Four;h Central Pay Commission,
In para 10.234 of their reeommendations, the Pay Commi-
ssion obsarvea that ' keeping in view the number of
officers in the CHS and tb provide a proper eadre

structure, we raconmand that four consultants/profassors

i it B v o i i
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@
who havs done outstanding work may be eonsidered fpr
the grant of R. 7300 (Pixed). Cons-quont;y,:four_
posts in the scale of k. 7300-7600 were crsated keeping
in view the recommendations of Tikku Committee. The
Tikku Committse had recommsnded that "taking into
account the nsed for ercation of sufficient number of
posts in the grade of &, 7300-7600 and above in the
CHS, we feel that the Ministry of Health may identiry
existing posts which san be operated in ths HAG®.
The Ministry of Health and Family Welfare by their
letter of 14th November 1991 deeided, after taking
inte consideration the reeo-nandaiions in the Report
- of the Tikku Committge, that four .additional posts
in the seale of K. 7300-7600 shall beVOperated un der
rule 4(9) of the Central Health Servige Rules, 1982
(Supra) by upgradation of four posts in the super time
scale of S. S900-6700. The Learned Counsel thus stressed
the point that ghe creatiqn of rer po;ts in R, f300—7600
was clearly a measure of gadre ro-otruct&r;ng‘and it uaé
after upgrading four posts that ineumbemts were sclected
on merit from a wide zone of super-time grade offisers

(5900~6700) with atlsast three years regular service

in the grade. The seleetion was done by a High Pouersd
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Committee which consisted of five members whereas

for the post of Additional Director, Health Services
only three out of the five members of the Expert
Committes constitut;d the DPC. This would be evident
from Rule_d(Q) of the CHS Rules (Supra) read with
Sehédule.IV of the said Rules.

8. The Learned Counsel for the respondents raisaed

a preliminary objection that the application was bad

in law for non-joinder of nesessary parties/senior
officers adversely affectad by the prayer of the
applicant.

9. . The Learned Counsel for ths rsspondents
further contended that in the Central Health Services
ths;e was oné post of Director General of Héalth
Serviees in the payscale of R, 8,000/~ (fixed) and
four posts of Additional Direstor Genaral of Health
Services in the scale of m. 7300-7600, bf the four
posts of Additional Dirsetor General of Health
Services, tuo posts have been created recently and

are required to be filled as per provisions in the

Central Health Servies Rules. These two posts were
created after eonsidsring ths reseommendations of

the report of the High Powered Committee (Tikku

ee13
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Committes) by abolishing two existing common posts
in the senior administrative grade (super time érade)
R 5900-6700., Apart from these posts, four posts of
super-time grade (S900-6700) have besn upgraded to
the scale of h.77300-7600 and given to officers uﬁo
have done outstanding work in their fields as psr
rule 4(9) of the CHS Rules, 1982,

10. The Learned Counsel for the respondents ﬁdded
that in the eligibility list for promotion to t he
two posts of Additionai Director General of Health
Services, officers who have bsen given the seale

"of f. 7300-7600 under Rule 4(9) of the CHS Rules
along with those officers in the super time grade
(5900-6700) with three years regular service in the
grade are being included for eonsiderastion.

1. The Learned Counsalkror the respondients kept
emphasising that appointment to the upgraded post

in the paysecale of &, 7300-7600 under CHS Rule-4(9)
in the CHS was on personal basis i.e. it wvas not a
regular promotion post. All officers in the super
time grade with three years regular service were eon=-
sidered without any prescribed zonse of consideration

and those who were adjudged by the Committee of

001‘
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Expert to have done outstanding work in/their ouﬁ
field were recommended for appointment to upgraded
sealg on personal basis, She added that a particular
specialist might not aluays be the most suitable
person to hold a higher post which involve; greater

management/administrative skill, éapability and

- oywrience. The persons recommendad for appointment

to the personally upgradad post continue to work

at the same placse uith the same dasignation and were

not given a different designation or higher adminis-

trative responsibility whereas the postsof Additional

Director Genmeral of Health Service are regular pro-

motion postswith higher designation/high administrative

responsibilities/nanagerial fungtions. The composi-
(Gepart Ginrmilan )

tion of OPChfor personally - upgraded posts under

Rule 4(9) was diffarent from the compositio; of DPC

, hadt
fori coneidering promotion as Director General of

L
Health Service. Shs went on to say that persons
appointed to the personally upgraded postswould be
eligible for consideration for promotion to the
grade of Additional Oirector General of Health

Services whereas the persons holding the post of

Additional Director General wers not eligibls for

..15
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consideration for appointment to the personnlly

upgraded post, Therefore, she contended that

. officers holding personally upgraded posts were

not eligible f;r proﬁotion as Director General

under the CHS Rules, If they were equated with
Additional Director General of Health Service

for consideration for promotion to the post of
Director General of Health Services, it would

result in total disregard of seniority and even

moerit (because merit in general for higher post
1s}diff.rent from 6utstanding eont;ibutioh in ones
ounf particular field. The post of Additional
Direstor General of Mealth Services and the upe
graded post in the ssals of'&. 730D—7600 under CHS
Rule-4(9), which the applicant uas holding on personal
basis wera not 1dentic§1. The two posts were identigal
only in seale of pay but difforcnt in nature, in
nomenclature, in duty, in method of selection in zone
of consideration for promotion and function stc. The
provisionsof reeruitment rules are framed keeping in
vieu the larger interest and not in the intersst of

one or two particukbr persons.

e 16
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12. We shail first deal with the preliminary
objection of non-joinder of necassary parties.
Counsel for the respondents quotad case laws to
support her Fantantion. She saAd that the appli-
cant's claim was bound to affect several parsons
who were working as Additional Director Gensral of
Health Service or who may be promoted as Addl,
Director General of Health Service. Such persons
have not besn impleaded. She cited the case of
G.K. Sahai v/s UOI & Ors. /SLI 1987 Vol.l Pat 599_7
uhefn it has bean held that non-joinder of affected
partigs is a raasoﬁ snough to refuee‘tha reliesf.
She also cited the cass of M. Chokalingam & Ors.
v/s Commissioner‘of Income Tax, Madras & Anothers
[ AIR 1963 SC 14567 where it was held that before
levying penal interest the foected pasrson is
entitled to notice and reasonable opportunity.

She citad profusely from the case of UOI & Ors.

v/s Tulsi Ram Patel / AIR 1985 SC 1416_/ to stress

upon the principles of natural justice.

-
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It was held therein that the principles of <ii)‘
natural justice were not the creation of Article
14. Article 14 is not their begetter but their
Constitutional guardian. Principles of natural
justice tréca their ancestry to ancient civilisa-
tion.and centuries longpast. Over the years by a
process of judicial interpretation two rules have
been evolved as representing the principles of
naturalljustice in judicial process. The first
rule is f nemo judex in causa sua' that is ' no
man shall be a judge in his own cause' and the seéond
rule is ' audi alteram partem' that is ' hear the
other sida'. In short the Learnad Counsel for the
respondents said that non-joinder of parties was a
serious defect in the application whch cannot be
entertained.

15. We find, however, that in this applieation
the applicant is not ciaiming his promotion over
anothar or his seniority over another particular
individual. He is challenging the vires of the
recruitment rules on ground of unconstituticnality.

He is pressing for consideration of his eligibility olso

es18
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for the post of Dirsctor Gsneral Health Sarvice and
for treating his post as equivalent or similar to

that of ADGHS. Necessary parties are impleaded

against whom the relief is sought: That being not

the case, the objection of the respondents regarding

impleading of nacessary parties is kept aside and
ve procesd to examine ths case on merit. We are
supported in this viqu by the observation of the
Apex Court in para 36 of A. Janardhana vs. Union
of India / AIR 1983 S. C, 785;7 citedby the Learned
Counsel for the respondents.

16. Let us analyse the issues involved in this

ease in the light of the aforesaid facts and‘coﬁténtions.

The recruitment rules for promotion to the post of
Director General Health Service and Additional DGHS
have been phallangad. We shall first deal with the
rules in regard to proqotion to the post of DGHS, The
rules have bean challenged inasmuch as the doctors
holding the post equivalent to those of Addl, DGHS

are excluded from consideration from promotion to the
post of DGHS, These doctors were given the scale

of R 7300-7600 (same as that of Addl. DGHS) under

oe19
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rule 4(9) of the CHS Rules on tha recommendations
of a High Pouwgred Expert Committee which consisted

of five members out of which only three members

constituted the DPC for promotion to the post of

Addl, DGHS, The feeder post for Addl. DGHS and for
promotion under Rule 4(9) are the same i.s. officers
holding .postain level I of super-time grade with

three years regular service. These officers in super-
time grads baiong to any of the sub-gadrejand speciality

of the sub-cadres(GDO, Teaching, Non-teaching and

Public Health). Therefore, the contation of the Learned
: A

. Counssel for the applicant was that the applicant being

in equivalent scale, having been sslected by an

oY n Same as
Expert Committee from feeder post similar tqkthoaa of

and tvem a Loider 20nt vailar flan a iinJ:AZ-o"l-
Addl. Dsﬂshs ould be treated as similarly situated.

- He quoted the case of Mohd. Sujat Ali v/s Union of India

[ AIR 1974 SC 1631_7 Wherein it was held that the
legislafure nigﬁt alassify fdr the purpose of legisla-
tion but the classification must be Teasonable. It
should ensure that perscns or things similarly si;uated
are all similarly treated. The measure of reasonablensss

of a classification is the degrees of its success in

ee20



treating similarly those similarly situated. A
reasonable classification is one which includes

ali paersons or things similarly situated with
respect to the purpose of the law. There should

be no discrimination betueen one person or thing

and another if as r egards the subject ngtter of the
legislation thoir position is substantially the
same, This is sometimes epigrammatically described
by asaying that what the constitutioﬁal cods . of
equality and equal opportunity requires is that
among equals, the law sh;uld be equal and that like
should be tréated alike, But tﬁs basic prineciple
underlying the doctrine is that the legislaturq
should have the right to classify and inpoas-sﬁecial
burdens upon or.grant special bsnefits to persons or
things grouped together under the classification, so
long as the classification is of persons or things
similarly situatad.uith respect to the purpose of the
legislation, so that all persons or things similarly
\§r' situated are treated alike by law.

17. The test for reasonableness of a classification

is that it must be rational and that it must not only

ve 21
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be based(on some qualities or charaeteristics which
are to be found in\all the persons grouped together
and not in others who ar:z left out but those qualie~
ties or charactseristics must have a reasonable re-
lation to the object of the legislation. In order
to pass the test, two conditions must be fulfilled
namely =
(i) that the classification must he

founded on an intelligible differentia

which distinguishes those that are

rgrouﬁad tngther from others; and

(ii) that differentia must have a rational

relation to the object sought to be

achieved by the Act.
18, The,Learnad'Counsel for the respondents
contended tha the mere circumstance that the two
posts carried the same acale of pay is not snough
to treat the same as equivalent, In support of this
contention she quoted the case of Vice Chancelqu
Lalit Narain Mithila Oniversity v/s Daya Nand Jha
/7vi 1986 (2) AISL 1427. It uas held therein
that»although the two posts of Principal and Reader

carried the same scals of pay, the post of Principal

0022
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undoubtedly has higher dutiao and responsibilities.
19, In this case while Additional DGHS is in the
feeder post for promotion, the doctors in the same
scale appointed under Rule 4(9) of the CHS Rules

are not included. The question to ask is whgther
there is an intelligible differentia andvuhether

the differentia has a rational relation to the
object sought to be achieved and whether the post

of Addl. DGHS and that of a doctor in tha same scale
appointed under Rule 4(9) carries the same duties and
responsibilities,

20. | Recruitment Rules are framed under Article
309 of the Constitution., It is the Act of tﬁg
appropriate iegislature that may regullte‘the re=
cruitment and conditions of service of persons
appointed to public services. It shall, however,

be competent for the President or such person as

he may direet in t he case of services and post in
connection with the affairs of the Union to make
rules regulating the recruitment and conditions of
service. It is not for the judiciary to direct

in what manner the recruitment should be requlated.

ve23
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However, if the recruitment rules contraveness

any of the provisions of the Constitution, fﬁe
rule should be void.

21. In the case of Sushma Sharma v/s State of
Rajasthan /[ AIR 1985 Vo}. 72 SC 1378_7 it was
observed tﬁat the problems of Government were
practical ones and might justify, if they did not
require; rough accommodations, illogical, it might
bs, and unscientific. What is best is not always
discernible, the uisdom of any choice may be dis-
puted or condemned. It is only its palpably arbit-
rary exercises which can be declarad woid.

22. Here in this case the respondents in their

wisdom have mads only the post of Additional DGHS

a feeder post for DGHS., The classification is

‘tptelligible. It is for the respondents to decide

the nature of duties and responsibilities attached

to a post. Under a judicial review ona_cannot

direct that all posts carrying the same scale of pay

should be included in the fesder cadre. 1t cannot
be said that tuo categories of posts, Addl. DGHS
and officers appointed under Rule 4(9) are exactly

gsimilar or equivalent, That two posts carry the

ee24

ey
)



same seals of pay is not enough to treat the same

as equivalent (Vice Chancellor Lalit Narain Mithila

Oniversity v/s Daya Nand Jha [ VI 1986 (2) AISLJ 142_7.
The Learned Counsel for the respondents said that
there wers only two incumbents against the post of
Additional DGHS and both had dong two ysars service

< in the grade of fs, 7300-7600., Therefore, only

those two were sligible for consideration for
the post of DGHS. The applicant vas given the scale

of s, 7300-7600 under Rule 4(9) from 11.11.1991 only,
and therefore he is not eligible for consideration
for the post of DGHS under the rules. Of courses,

- the Learned Counsel for the applicant contended
that if the designation of Additional DGHS is not

insistzd upon, the applicant>is eligible under thse
tfailing which' clause since he has five years combined
service in the grade of R 7300-7600 and R 5900-6700.
She quoted an extreme case that a person with one

day's experience as Additional DGHS and the rest

of five ysars of servics in 7300-7600 and $900-6700

0025
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would become eligible but the applicant not. Ue

are of the view that the validity of a rule has to be
adjudged by assessing iié overall effect and not by
picking up exceptional cases. In any case the 'failing
which' clausse is not being invoked presently, since the
respondents said they had 2 ad ditional DGAS with two
years experisnce as Additional DGHS and none else was
being considared, since none elseuas Additional DGHS .
What the Court has to ses is the validity of the rules

vis-a=-vis Article 14 of the Constitution,

23. We are of the viaw that the recruitment rules
inr egard to the filling up of the post of DGHS
are notkultra vires of Article 14 of the Constitution,
since there is intelligible differentia between the
group of persons holding the post of Additional DGHS
and the group holding posts in the same scale under
Rule 4(9) of the CHS Rules. This has been clarified
above., It is for ths executive to determine the

\

nature of duties and responsibilities attached to

a post. It is not enough to treat the two posts

0e26
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byt meve fact 4

two poslg carrying the same scale of ﬁa% as
equivalent. Therefore, Article 14 of the
Constitution would not warrant that posts

earrying the same scale of pay irrespective

of their designations and nature of duties and
responsibilities should be included in the feeder
caciré of promotion post. In short, in our opinion,
there is no arbitrariness about the recruitment
rules for promotion to the post of DGHS., Howeverl,

it is for the respondents to consider whather

taking into considsration the totality of factors
they would like to include or not include the
upgraded post in the scale of R 7300-7600 under
Rule 4(9) of the CHS R;193 within the feader cadre
for promotion to the post of DGHS. No judicial
directio§ in the matter can be given.

24. As regards the recruitment rules for pro-
motion to the post of Additional DGHS, the Learned
Coun591 for the respondents said that the appli-

cant was eligible for considsration since he had

done thrge years service in the super-time grade
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of ®.5900-6700. The recruitment rules in regard
to filling the post of Additional DGHS provide the
method of racruitmen£ as v:%tjee promotion failing
which by direct recruitment. Waving upgraded four
posts in the super-time grads in the scale of
R, 7300-7600 by amendment of CHS Rules and incor-
poration of Rule 4(9)1 having put the officers in
the super-time grade of %, 5900=-6700 to.a rigorous
sglection for the post in a scale of R 7300=-7600
from a widsr zone of selection through a High -
Power £xpert Committee, it is unjust to say that
they would be considered for promotion from a post
carrying payscale of &, 7300-7600 to a post carrying
the same scale of R 7300-7600. UWhile two posts
carrying the same scale may not be equivalent, yst
it is incongruous to think pf promotion from one
post té another carrying exactly the same scale in

the CHS cadre when the four posts were upgraded to

Ree 7300-7500 as a part of cadre restructure. It couldA
be a case of transfer from one post to another but

not a case of promotion., Tuwo posts carrying the same
scals of pay may be different in nature, in nomenclature,

b‘p‘u
in duty and respona%ﬁy and it is not appropriate for

..28
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a judicial direction that ths two pasts should be
treated as gqual in all reépacts‘and the officer
selectzd for the scale 7300-7600 undsr Rule 4(9)

of the CHS Rules be designated as Additional DGHS.
These are matters that are better left to the executive
to decide, but to say that those in supsr-time scale
promoted under:rule 4(9) in the scale of R. 73007600
through a process no less r&gorous than that of an
officer of super~time grade promoted as Additional
DEHS would be subjected to a consideration for promo-
tion‘in the same cadre for the posf of Additional DGHS
when the posts relating to Rule 4(9) were upgraded to
improve the cadre strgcturejuould be unjuat.

2S5, Of course, at times it may bscome nscessafy

to put a junior and a senior post together in ths
feadar post. For example, it was held in the case

of Hohd. Usman & Anoﬁhere Q/s State of Andhra Pradesh
[ AIR 1971 sc 1é01;7 tﬁat the doctorine of seniority
is not violated on the ground that the rule treats
UDOCs and LDCs as equals for promotion to the post of
Sub-Registrar even though the position of UBC is
superior to that of’LDC. But the circumstances of

that case cannot be ignored. The Sub-Registrar's was




&
a State~wise cadre; Q.D.Cc. and L.D.Cs. formed district-
wise c;dre. Chancag of promotion from LDCs to UDCs
diffaredvmateriglly from one district to another. If
the State had treated the UDCs as being superior

to the LDCs, it would have resulted in great justice

to a large section of clerks. The fortuitous circum-

stance of an officer in a particular district beeoming

adurinbe :
a U.D.C. would have given him .an undue e%rcﬂwaigﬁ;e

)

we

over his seniors (if inter-district position was
compared) in another district,

26, Is it the case here that officers under Rule
4(9) of CHS had got promotion in the scale of fe.
7300-7600 through a fortuitous circumstance? Is
the position all those being considared by respon-

dents for the post of Additional DGHS substantially

ek us
the same ? Again lfz? visualise another situation.

A 8tate Civil Service Officer in a particular scale
may be promotgd to I.A.S; in the sams scale or even
a lower scaia. But here against he is going from a
State cadre to a wider All India cadre. Is it the

case here thal the applicants are going to another
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cadre ? The answers to the queﬂ?’in this para would

obviously.be in the negative,

27. But then can under a Jjudicial review it can be
said that the applicant should be designatsd as Addi-
tional DGHS, 1Is the Bench competent to decide that

- there is no difference in nature, in nomenclature, in

duties, functions and responsibilities of the upgraded
post undsr Rule 4(9) and Additional DGHS? The answer
here against is in nggative.

28, Therefore, here is a case where we cannot direct
the respondents to designatje the‘gigﬁgﬁras Additional'

DGHS with no further consideration at all. But at the

(applicant or oUurs promola “""““i"é)

same time, we cannot say that the%\be treatad as squals
with others in the super-time grade for promotion (from
the same scale to the same scale in their case in the
same CHS cadre) to the post of Additional DGHS,

29, The present rule about promotion to the post of
Additional DGHS talks only of super-time grade officers
in the feeder grads. Raqundents themsslves have
admitted that the applicdtiume 3:}1 being consi dered
for promotion as Additional DGHS along with others

in the super-time grade. That being the case, the

e 31
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applicant can be considered for appointment by trans-

fer or selection as Additional DGHS by a method and

manner of selection laid down by the appropriate

‘authority but not for aopointment by promotion as

Addition31 DGHS. It does not lie well in the mouth
of-the respondents to say that the applicants and the
super-time scalz officers in 5900-6700 will be taken
as equales for promotion to the post of Additional DGHS
in 7300-7600, as if the earlier promotion of the appli
cants in 7300-7600 under Rule 4(9) was fortuitous.

30. We, therefore, direct that the respondents

shoull consider suitable amandments to the CHS Rulas
regar:d ing the method of recfuitnent to the post of
Additional DGHS and lay down the method and manner
of selection, keeping in view that persons already
holding upgraded posts in a scals of R. 7300-7600
under Rule 4(9) of CHS Rules after proper sselection
by an Expert Committee cannot bs told that they would
be considered for promotion as Additional BGHS in a
scale of s 7300-7600, It is for the respondents then

to determine whether promotees undar Rule 4(9) would b

032
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? h ® considered for appointment as Additional DGHS by
o
transfaﬁ&otharuise by the method and manner to be
prescribed or whether they would consider any other
2.3
alternative including the one in para 2¢, Obviously,
' e,
we refrain from suggesting any precise amendment which
is the domain of the legislature/executive. But ve
cannot restrain ourselves from directing that the
‘ respondent's stand that the applicant would be

considered for appointment as Additional DGHS by promgtion

is unjust and illegal.
31. With the aforesaid directions and orders, the

case is disposed of with no order as to costs.

> o
Mg Laglipauen

Mamber (5) Vics Chairman (1)




