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UNION OF INDIA ,,, RESPONDENTS
AND OTHERS

CORAW;

HON'BLE m. JUSTICE RAfl PAL SINGH, VICE CHAIRMAN (J)

HON'BLE MEMBER MR. I.P. GUPTA, MEMBER (A)

For the Applicant ... Shri G.D. Gupta with
Shri R.P. Oberoi, Counsel.

For the Respondents ... Suit. R.K. Chopra, Counsel

v//(l) Whether Reporters of local papers may be
allowed to sea the Judgement ?

\/(2) To be referred to the Reporter or not ?

J U_J)_^G_E_M__E_N__,T

^Tbelivered by Hon'ble Mr. I.P. Gupta, Member (A)^J7

In this application filed under Section 19

of the Administrative Tribunal Act, 1985, the appli

cant has prayed for the following reliefs t"

(i) Declaration of the provisions of
I

sub—rule (3) of Rule 8 of CHS Rules,

1982, 80 far as they relate to the

^ eligibility of Doctors for promotion

to the pffst of Director General of

Health Services (OGBS) and Additional
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DGHS, and clausas (i) and (ii) of

Schedula III to tha abova rules as

ultra vires of the provisions of

Articles 14 and 16 of the Constitu

tion since the doctors holding posts

equivalent to those of Additional OGHS

are excluded from consideration for

promotion to the post of OGHS and the

doctors already in tha higher adminis

trative grade (Rs 7300-7600), like the

applicant which is equivalent to the

scale of pay of the post of Additional

OGHS are clubbed with doctors in the

super time grade (Rs« 5900-6700) for

purposes of eligibility for the post

of Additional OGHS, thereby subjecting

the former category of officers to a

second un-called-for process of selec

tion for the same scale of pay for which

they have already been selected; and

(ii) issue suitable directions to the respon

dents to suitably amend the aforesaid

rules 80 as to rectify the anomalies

..3
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arising from the application thereof

in t he matter of promotion to the post

of OGHS and Additional OGHS before

proceeding with the selection of officers

for the post of Additional OGHS,

(iii) Issue further directions that the

applicant be designated/treated as

Additional OGHS against one of the

available postd in that grade as he

has already been appointed to an

upgraded post in the scale of te, 7300-7600,

without subjecting him to a second pro

cess of selection,

2* Rule 8(3) of the CMS Rules, 1982 reads

as follows s—

The method of recruitment, the field

of selection for promotion including the

minimum qualifying service in the immediate

lower grade or lower grades as the case may

be for appointment or promotion to the posU

in the respective sub-cadre^and specialiti

within the sub-cadre concerned included in

this Service shall be as specified in Sch,.
m.

dule

..4
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3« Schadult 111# referred to above incer-

porateSy inter—alia, the following proviaions s-

SCHCDULC III

Sea Rule 8(4)

The method of recruitment, field of selection

for promotion and the minimum qualifying service

in the immediate lower grade or lower grades for

appointment or promotion of officers to fed Group

•a* duty posts and deputation posts in the Central

Health Service*

Name of post Method of recruit
ment.

Field of selection and
the minimum qualifying
service for oromotion.

1- 2. 3.

1* General Administrative post

(SUPCRTlflE GRADE)

(i) Director
General of
Health Service

By promotion failing
which by direct
recruitment.

(ii) Additional By promotion .
Director Gene- failing, iihich by

direct
recruitment.

ral of Health

Services.

Additional Director
General of Health
Services with two
Years regular service
in the grade failing
which Additional
Director General of
Health Sgrvica with
5 years combined regular
service in the grades
of Additional Director
General of Health
Services and Level I
Supertime Grade

Officers holding posts
in Level-1 of Supertime
Grade with 3 Years
regular service in the
Grade.
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4. The applicant i» a member ef the Central
Ir

Health Services to which ha was appointed as a

direct recruit on the recommendation of UPSC and

he was appointed to the Specialist Gradie 11 from

24.4.1969. He was selected and appointed as

Radical Superintendent and Civil Surgeon of Or.

Ram Ranohar Lohia Hospital, New Delhi from Suns 15,

1988 in the scale of Ri. 5900«6700. He ugs selected

j for appointment to one of the supertime scale postki

upgraded to the scale of %, 7300-7600, through the

due process of selection by i fHy presided over by

a Rember/Chairman of UPSC. He was accordingly

appointed in the scale of fe. 7300-7600 from 11th

November 1991. The appointment letter said that

he was appointed under Rule 4(9) of the CHS Rules»

1982 to the upgraded post in the scale of Rs«7300">

JTtTTK.
600 plus f0PA with effect the date of assumption

of charge and until further orders. The upgradation

of the post held by Or. Narendra Bihari (Radical

Superintendent. Or. Ram Ranohar Lohia Hospital, New

Delhi) and his appointment to the upgraded post will

be personal to him and the post presently held by him

will stand so upgraded in the scale of fc, 7300-7600

• • 6
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plu8 KPA as provided under Rule 4(9) of the CHS

Rules, 1982. This would continue till the up

graded post is held by the applicant, who was

appointed to the upgraded post. Rule 4(9) of

the CHS Rules, 1982 reads as follows S—

"(i)' The Controlling Authority shall up

grade four posts in the Supertime Grade

to the scale of Rs, 7300-7600. The up-

gradation of the posts will be personal to

the incumbents who are aporoved for appoint

ment to these upgraded postS/ under Sub-

rule (iii),

(ii) The selection for appointment to the up

graded posts under Sub-rule (i) shall bo

made by a Committee of Experts consisting

of the following

1, Chairman/Member, Union ,,, Chairman
Public Service Commission.

2, Secretary (Health) ... Rember

V General of ... Ramber
^ Health Services.

4, Director General, Indian ... nember
Council of Radical Research,

5, One Technical Expert ••• Rsmber
of eminance in the
concerned field^s) to
be co-opted by Health
Secretary,

(iii) Officers of the Central Health Service in all

..7
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the sub-cadre, and specialities of the Sub-

* care, as the case may be , iJith at least

three years* regular service in the Super-

time Grade of 5900-6700. uill be consi

dered by the Committee of Experts and officers

who are adjudged by the Committee of Experts

to have done outstanding uork in their field

will alone be recommended for appointment to
i>

the upgraded posts under Sub-rule (i).

The aforesaid provisions wore added by

an amendment of CHS Rules, 1982 in 1989.♦

5. The Learned Counsel for the applicant contended

that -

(i) The post of Additional OGHS is in the

payscala of 7300-7600. The applicant
(

nrv»M. tu)

was selacted by a OPC^comprising of five

members, in accordance with Rule 4(9)(ii)

quoted above. He is thus holding a post

equivalent to that of Additional OGHS which

also is in the scale of 7300-7600. He

has not bean made eligible for appointment

to the post of OGHS on the plea that the

post of OGHS is to be filled according to

Schedule III of the Rules by an Additional

..3
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^ Director Gon.ral of Ha.lth Sorvio.o -ith

y.ar. rnul.r .orvlco in the grade feiUng

uhich uith flue years combined regular service

in the grade of 7300-7600 and Ri.590D-6700.

The respon dents *0 interpreting this Rula

mean that the post of OOHS is to be fiUsd by

promotion of en Additional DGHS end sine, the

epplioant is not holding the post of Additional

DGHS, though he is in a seals equivalent to that

of Additional DGHS, he is not eligible for consi

deration for the post of DGHS. The erguoment of

the counsel is that the doctors like the applicant

uho uere holding posts equivalsnt to those of Addl-

tional OGHS are being made ineligible for promo

tion as OGHS and this is discriminatory and v/iola-

tiv/e of provisions of Article 14 and 16 of the Cons

titution*

(ii) When the CHS Rules, 1982 were framed, there were

no posts in the scale of pay identical to that of

^ the post of Additional OGHS* Afeu posts in super-

time scale of the servicas were upgraded to the

scale of te. 7300-7600 through an amendment of

CHS Rules, notified on 23*1.1989* Afew more posts

.9
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were upgraded subsequently. Though Rule

4(9) (§upra) was incorporated by amendment

of CMS Rules 1982 to provide for method of

appointment to the upgraded posts in the

scale of 7300-7500, Schedule III of the

CMS Rules, 1982 was not changed to include

the upgraded posto in the feeder cadre of

the post of OGHS, thereby leading to dis

crimination amongst doctors holding equi

valent scales of pay.

(iii) An anomalous situation would arise if a

doctor in the supertime scale of Ri,5900-5?00

is selected under the provisions of the exist

ing recruitment rules for promotion to the

post of Additional OGHS and the applicant

who is already holding a post in the higher

administrative grade (lb, 7300-7600} is nob

treated as equivalent to the post of Additional

OGHS since the former would be eligible for

consideration for promotion to the post of

OGHS and the applicant would be denied the

right of consi cteration for such promotion

even though he has been holding a higher

post than that of supertime grade (Fb 5900-6700).

..10
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6, Th» L«arn«d Counsel for the applicant,

therefore, pleaded that the existing pm visions

of the recruitmant rules in so far as they relate

to promotion of doctors for ths post of DGHS and

Additional OGHS are anomalous, inconsistent with

the realities of the present set-up of service and

need appropriate amendment to avoid any discrimina

tion and arbitrariness*

7* The Learned Counsel for the applicant further

argued that the recommendation for creation of post

in ths pay scale of Rs 7300 (fixed) by ths Fourth Central

Pay Commission and consequent creation of the post

with a payscale of ib* 7300-7600 by upgradation of the

corresponding number of super-tims grade post4.uere '

measured for cadre restructuring and providing better

promotion prospects to the officers of the service.

In this connection he quoted an extract from the

recommendations of the Fourth Central Pay Commission*

In para 10*234 of their recommendations, the Pay Commi

ssion observed that * keeping in view the. number of

officers in ths CHS and to provide a proper cadre

structure, we recommend that four eonsultants/profassors

**11
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who havs done outstanding work «ay be aonaidared for

the grant of lb. 7300 (fixed). Consequently, four

posts in the scale of lb. 7300-7600 were created keeping

in view the reconasndations of Tikku Comaittee. The

Tikku Coaaittee had recoamended that 'taking into

account the need for creation of sufficient nuaber of

posts in the grade of fb. 7300-7600 and above in the

CHS, we feel that the flinistry of Health aay identify

existing posts which san be operated in the HAG*.

The Hinistry of Health and Faaily Belfare by their

letter of 14th Noveaber 1991 decided, after taking

into consideration the reeoaaendations in the Report

of the Tikku Coaaittee, that four additional posts

in the scale of lb. 7300-7600 shall be operated undbr

rule 4(9) of the Central Health Servica Rules, 1982

(Supra) by upgradation of four posts in the super tias

scale of Rs, 5900-6700. The Learned Counsel thus stressed

the point that the creation of four posts in lb. 7300-7600

uas clearly a aeasure of cadre re-structuring and it was

after upgrading four posts that incuabents were selected

on merit from a wide zone of super-tiae grade officers

(5900-6700) with atleast three years regular service

in the grade. The selection was done by a High Powered

12
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Comnlttee which consisted of five nsnbars whereas

for the post of Additional Director, Health Services

only three out of the five aenbers of the Expert

Committee constituted the DPC. This would be evident

from Rule 4(9) of the CHS Rules (Supra) read with

Schedule IV of the said Rules.

8. The Learned Counsel for the respondents raised

a preliminary objection that the application was bad

in law for non-joinder of necessary parties/senior

officers adversely affected by the prayer of the

applicant.

9. The Learned Counsel for the respondents

further contended that in the Central Health Services

there was one post of Director General of Health

Services in the payscale of fe. 8,000/- (fixed) and

four posts of Additional Director Genaral of Health

Services in the scale of ib. 7300-7600* Of the four

posts of Additional Direetor General of Health

Services, two posts have been created recently and

are required to be filled as per provisions in the

Central Health Service Rules. These two posts were

created after considering the resommandaticns of

the report of the High Powered Committee (Tikku

..13
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ComMittee) by abolishing two existing comtion posts

in the senior administrative grade (super time grade)

%5900-6700. Apart from these posts^ four posts of

super—time grade (5900—6700) have been upgraded to

the seale of fb. 7300-7600 and given to officers who

have done outstanding work in their fields as per

ruls 4(9) of the CMS Rules, 1982.

10. The Learned Counsel for the respondents added

that in the eligibility list for promotion to the

two posts of Additional Oireetor General of Health

Services, officers who have been given the seale

of Rs. 7300-7600 under Rule 4(9) of the CMS Rules

along with those officers in the super time grade

(5900-6700) with three years regular service in the

grade are being included for eonsideration.

11. The Learned Counsel for the respondlsnts kept

emphasising that appointment to the upgraded post

in the payscale of ib. 7300-7600 under CHS Rule 4(9)

in the CHS was on personal basis i.e. it was not a

regular promotion post. All officers in the super

time grade with three years regular service were eon—

sidered without any prescribed zone of consideration

and those who were adjudged by the Committee of

• •
u
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Expert to haue done outstanding uork in their own

field were recommended for appointment to upgraded

s.ale on personal basis. She added that a particular

opecxalist might not aluays be the most suitable

person to hold a higher post which involves greater

•anagement/administrative skill, capability and

akjsrience. The persons recommended for appointment

to the personally upgraded post continue to uork

at the same place uith the same designation and were

not given a different designation or higher adminis

trative responsibility whereas the postaof Additional

Director General of Health Service are regular pro

motion postdwith higher designation/high administrativ

responsibilities/managerial functions. The composi-
CsiJ

tion of OPC^for personally upgraded posts under

Rule 4(9) was different from the composition of DPC

for/ considering promotion as^Oirector General of

Health Service. She went on to say that persons

appointed to the personally upgraded post4would be

''or consideration for promotion to the

grade of Additional Director General of Health

Services whereas the persons holding the post of

Additional Director General were not eligible for

• • 1c
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^ conaideration fop appoint.ent to tha paraonally

upgraded post. Therafora, aha eontanded that

officers holding papsonally upgraded posts were

not eligible for pronotion as Director General

under tha CMS Rules. If they were equated with

Additional Director Ganaral of Health Sarvici

for conaidaration for promotion to the post of

Director General of Health Sarwicea, it would

result in total disregard dC seniority and even

merit (because merit in general for higher post

is different from outstanding contribution in ones

own^ particular fiel«^. The post of Additional

Director General of Health Services and the up

graded post in the scale of Rs. 7300-7600 under CMS

Rule 4(9), which the applicant was holding on personal

basis were not identical. The two posts were identical

only in scale of pay but different in nature, in

nomenclature, in duty, in method of selection in rons

of consideration for promotion and function etc. The

provisioniof recruitment rules are framed kaaRifig in

view tha larger interest and not im the interest of

one or two particufe r persons.

• •16
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^ ^2« Ue shall first deal uith the isrelininary

objection of non-Joinder of neceesary parties*

Counsel for the respondents quoted case laws to

support her contention. She said that the appli

cant's clain was bound to affect several persons

who were uorking as Additional Director General of

Health Service or who may be promoted as Addl*

Director General of Health Service* Such persons

have not been impleaded* She cited the case of

G*K* Sahai v/s UOI 4 Ors. /"SL3 1987 Vol.I Pat 599J7

where it has been held that non-Joinder of affected

parties is a reason enough to refuse the relief*

She also cited the case of PI* Chokalingam & Ors*

v/s Commissioner of Income Tax, Hadras & Anothers

^AIR 1963 SC 14567 where it was held that before

levying penal interest the affected person is

entitled to notice and reasonable opportunity*

She citad profusely from the ease of UOI & Ors*

v/s Tulsi Ram Patel /"AIR 1985 SC 1416^7 to stress

upon the principles of natural Justice*

..17
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It bias held therein that the princi|ile8 of

natural justice were not the creation of Article

14. Article 14 is not their begetter but their

Constitutional guardian* Principles of natural

justice trace their ancestry to ancient civilisa

tion and centuries longpast. Over the years by a

process of judicial interpretation two rules have

been evolved as representing the principles of

natural justice in judicial process. The first

rule is • ne«o judex in causa sua* that is ' no

man shall be a judge in his own cause* and the second

rule is * audi alteran partem* that is ' hear the

other side** In short the Learned Counsel for the

respondents said that non—joinder of parties was a

serious defect in the application uhbch cannot be

entertained*

15* Ue find, however, that in this application

the applicant is not claiming his promotion over

anothar or his seniority over another particular

individual* He is challenging the vires of the

recruitment rules on ground of unoonstitutionality*

He is pressing for consideration of his eligibility

.*18
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for the post of Director General Health Service and

for treating his post as equivalent or similar to

that of AOGHS* Necessary parties are impleaded

against whom the relief is sought • That being not

the casef the objection of the respondents regarding

impleading of nacessary parties is kept aside and

ue proceed to examine the case on merit* Us are

supported in this view by the observation of the

Apex Court in para 36 of A. 3anardhana vs. Union

of India ^f^AIR 1983 S, C, 785_J7 oitedby the Learned

Counsel for the respondents.

16. Let us analyse the issues involved in this

ease in the light of the aforesaid facts and ie0ntentions«

The resruitment rules for promotion to the post of

Director General Health Service and Additional DGHS

have been challenged. Ue shall first deal with the

rules in regard to promotion to the post of DGHS. The

rules have been challenged inasmuch as the doctors

holding the post equivalent to those of Addl. DGHS

are excluded from consideration from promotion to the

post of DGHS. These doctors were given the scale

of fb 7300-7600 (same as that of Addl. DGHS) under

..19
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rule 4(9) of the CHS Rules on tha recommancietiona

of a High Powered £xpert Committee which consisted

of five members out of which only three members

constituted the DPC for promotion to the post of

Addl. DGHS. The feeder post for Addl. OGHS and for

promotion under Rule 4(9) are the same i«e« officers

holding .post6 in level 1 of euper«>time grade with

three years regular service* These officers in super"

time grade belong to any of the sub->eadre^and speciality
/

of the sub^eadreo(GDOy Teaching^ Non-teaching and

Public Health). Therefore, the contntion of the Learned

Counsel for the applicant was that the aoplicant being

in equivalent scale, having been selected by an

^ t'yv Sa.rri,'^

Expert Committee from feeder post similar to those of

OUf^ Ire***' ^ Zo-n^ Traitflv Csu* a. 2-"^
^ Addl. OGHS should be treated as similarly situated.

A

He quoted the case of Wohd. Sujat Ali v/s Union of India

^AIR 1974 SC 163iJ7 Wherein it was held that the

legislature might classify for the purpose of legisla

tion but the classification must be reasonable. It

should ensure that persons or things similarly situated

are all similarly treated. The measure of reasonableness

of a classification is the degree of its success in

..20
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treating similarly those similarly situated. A

reasonable classification is one which includes

all persons or things similarly situated with

respect to the purpose of the law* There should

be no discrimination between one person or thing

and another if as regards the subject matter of the

legislation their position is substantially the

same. This is sbmstimss epigrammatically described

by saying that what the constitutional cods of

equality and equal opportunity requires is that

among equals, the law should be equal and that like

should be treated alike. But the basic principle

underlying the doctrine is that the legislature

should have the right to classify and impose special

burdens upon or grant special benefits to persons or

things grouped together under the classification, so

long as the classification is of persons or things

similarly situated with respect to the purpose of the

legislation, so that all persons or things similarly

situated are treated alike by law.

17. The test for reasonableness of a classification

is that it must be rational and that it must not only

• • 21
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be based on so«e qualities or charaeteristics which

are to be found in all the persons grouped together

and not in others who are left out but those quali

ties or characteristics wust have a reasonable re

lation to the object of the legislation. In order

to pass the test, two conditions must be fulfilled

namely -

(i) that the classification must be

founded on an intelligible differentia

which distinguishes those that are

grouped togpther from others? and

(ii) that differentia must have a rational

relation to the object sought to be

achieved by the Act.

18, The Learned Counsel for the reepondents

contended tha the mete circumstance that the two

posts carried the same scale of pay is not enough

to treat the same as equivalent. In support of this

contention she quoted the case of Vice Chancellor

Lalit Narain Hithila Oniversity w/s Oaya Nand 3ha

fsil 1986 (2) AISL3 142It was held therein

that although the two posts of Principal and Reader

carried the same scale of pay. the post of Principal

.•22
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undoubtedly has higher duties and responsibilities.

19. In this ease while Additional OGHS is in the

feeder post for promotion, the doctors in the same

seale appointed under Rule 4(9) of the CHS Rules

are not included. The question to ask is whether

there is an intelligible differentia and whether

the differentia has a rational relation to the

object sought to be achieved and whether the post

of Addl. DGHS and that of a doctor in the same scale

appointed under Rule 4(9) carries the same duties and

responsibilities.

20. Recruitment Rules are framed under Article

309 of the Constitution. It is the Act of the

appropriate legislature that may regulate the re

cruitment and conditions of service of persons

appointed to public services. It shall, however,

bo competent for the President or such person as

he may direct in the case of services ^and post in

connection with the affairs of the Union to make

rules regulating the recruitment and conditions of

service. It is not for the judiciary to direct

in what manner the recruitment should be regulated.

..23
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However, if the recruitment rules contravenes

any of the provisions of the Constitution, the

rule should be void*

21* In the case of Sushma Sharma v/s State of

Raja.than fkW 198S VoJ. 72 SC 137B_7 it WM

Observed that the problems of Government were

practical ones and might justify, if they did not

require; rough accommodations, illogical, it might

^ be, and unscientific. What is best is not always

discernible, the wisdom of any choice may be dis

puted or condemned. It is only its palpably arbit

rary exercises which can be declared void.

22. Here in this case the respondents in their

wisdom have macte only the post of Additional OGHS

V a feeder post for DGHS. The classification is

intelligible. It is for the respondents to decide

the nature of duties and responsibilities attached

to a post. Under a judicial review one cannot

^ direct that all posts carrying the same scale of pay

should be included in the feeder cadre. It cannot

be said that two categories of posts, Addl. OGHS

and officers appointed under Rule A(9) are exactly

similar or equivalent. That two posts carry the

. • 24
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saoie seals of pay is not enough to treat the eaae

as equivalent (Vice Chancellor Lalit Narain flithila

Oniversity w/s Oeya Nand 3ha /"VI 1986 (2) AISL3 142j7«

The Learned Counsel for the respondents said that

there were only two incumbents against the post of

Additional OGHS and both had done two years service

in the grade of lb. 7300-7600. Therefore, only

those two were eligible for consideration for

the post of DGHS. The applicant was given the scale

of !b. 7300-7600 under Rule 4(9) from 11.11.1991 only,

and therefore ha is not eligible for consideration

for the post of DGHS under the rules. Of course,

the Learned Counsel for the applicant contended

that if the designation of Additional DGHS is not

insisted upon, the applicant is eligible under the

•failing which* clause since he has five years combined

service in the grade of Rb 7300-7600 and lb 5900-6700.

She quoted an extreme ease that a person with one

day's experience as Additional OGHS and the rest

of five years of service in 7300—7600 and 5900—6700

..25
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yould become eligible but the applicant not. Ue

^ are of the view that the validity of a rule has to be

adjudged by assessing Its overall effect and not by

picking up exceptional cases. In any case the 'failing

which' clause is not being invoked presently# since the

respondents said they had 2 additional OCRS with two

years experience as Additional OGHS and none else was

being considered, since none elseuas Additional DGHS.

^ What the Court has to sea is the validity of the rules

vis-a-vis Article 14 of the Constitution.

23. Ue are of the view that the recruitment rules

in r egard to the filling up of the post of DGHS

are not ultra vires of Article 14 of the Constitution,

since there is intelligible differentia between the

group of persons holding the post of Additional DGHS

and the group holding posts in the same scale under

Rule 4(9) of the CHS Rules. This has been clarified

above. It is for the executive to determine the

nature of duties and responsibilities attached to

a post. It is not enough to treat the two posts

..26
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t.0 po.t.1arryrnifhe^a.B .cala of pay. a,
equivalent. Therefore, Article 1* of the

Conatitution -ould not -arrant that po.te

perryin, the aa»e ecale of pay irreapective

of their deaisnationa and nature of dutiea and
.eaponaibilitiea ahould he included in the feeder

oa dre of prc.otion poet. In ahort, in our opinion,
there ia no arbitrarineaa about the recruitaent

eulea for prcaotion to the poet of OGHS. Hcuever,

It ia for the reapondenta to conaider whether

taking into ccnaidaration the totality of factora

they -ould like to include or not include the
f in fha scale of te 7300-7600 underupgraded post in the scaie

Rule A(9) of the CHS Rulea within the feeder cadre

for prcction to the po.t of BGHS. No Judicial

direction in the natter can be given.

24. Aa regarda the recruitment rulea for pro-

aotion to the poet of Additional DGHS, the Learned

Ccunael for the reapondenta aaid that the appli

cant -aa eligible for conaideration ainca he had

done three yeera aervic. in the auper-ti-e grade

..2 7
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of Rs,5900-6700. The recruitment rules in regard

to filling the post of Additional DGHS provide the

method of recruitment as u^l ao promotion failing
hA-

which by direct recruitment. Having upgraded four

posts in the super-time grade in the scale of

fe, 7300-7600 by amendment of CHS Rules and incor

poration of Rule 4(9)^ having put the officers in

the super-time grade of As. 5900-6700 to, a rigorous

selection for the post in a scale of lb 7300-7600

from a wider zone of selection through a High -

Power Expert Committee, it is unjust to say that

they would be considered for promotion from a post

carrying payscale of lb. 7300—7600 to a post carrying

the same scale of fe 7300-7600. While two posts

carrying the same scale may not be eguivalent, yet

it is incongruous to think of promotion from one

post td another carrying exactly the same scale in

the CMS cadre when the four posts were upgraded to

lb. 7300-7600 as a part of cadre restructure. It could

be a case of transfer from one post to another but

not a case of promotion. Two posts carrying the same

scale of pay may be different in nature, in nomenclature,

tit.
in duty and responsity and it is not appropriate for

..28
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a Judicial direction that the tuo posts should bt

treated as equal in all respects and the officer

selected for the scale 7300-7600 under Rule 4(9}

of the CHS Rules be designated as Additional DGHS.

These are matters that are better left to the executive

to decide, but to say that those in super-time scale

promoted undei- rule 4(9) in the scale of Rs« 7300-7600

through a process no less ragorous than that of an
k

^ officer of super-time grade promoted as Additional

OGHS would be subjected to a consideration for promo-

tion in the same cadre for the post of Additional DGHS

when the poste relating to Rule 4(9) were upgraded to

improve the cadre structure^would be unjust.

25. Of course, at tims^ it may become necessary

to put a junior and a senior post together in the

feeder post. For example, it was held in the case
/

of flohd. Usman 4 Anothers v/s State of Andhra Pradesh

^AIR 1971 SC 1801^7 that the doctorine of seniority

ŷ is not violated on the ground that the rule treats

UOCs and LDCs as equals for promotion to the post of

Sub-Registrar even though the position of UBC is
\

superior to that of LDC. But the circumstances of

that case cannot be ignored. The Sub-Registrar's was

..29
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a State—wise cadres U«0*Ca« and L*D«C8* formed district-

wise cadre* Chances of promotion from LDCs to UDCs

differed materially from one district to another. If

the State had treated the UDCs at being superior

to the LDCs* it would have resulted in great justice

to a large section of clerks. The fortuitous circum

stance of an officer in a particular district becoming

\ a U.D.C. would have given him an undue eircumsteiwee
k . ^

over his seniors (if inter-district position was

compared) in another district*

26* Is it the case here that officprs under Rule

4(9) of CMS had got promotion in the scale of Rb*

7300-7600 through a fortuitous circumstance? Is

^ the position all those being considered by respon

dents for the post of Additional DGHS substantially

lei-
the same 7 Again Imms visualise another situation.

A State Civil Service Officer in a particular scale

may be promoted to I.A.S* in the same scale or even

a lower scale* But here against he is going from a

State cadre to a wider All India cadre. Is it the

case here thalr the applicants are going to another

* * 30
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^ answers to the quer#'in this para would

obwiously be in the negative.

27. But then can under a judicial review it can be

said that the appUcartt should be designatad as Addi

tional DGHS. Is the Bench competent to decide that

' there is no difference in nature, in nomenclature, in

duties, functions and responsibilities of the upgraded

post under Rule 4(9) and Additional DGHS? The answer

here against is in negative.

28. Therefore, here is a case where we cannot direct

the respondents to designSt;fe the as Additional

DGHS with no further consideration at all. But at the

same time, we cannot say that they^ be treated as equals

with others in the super-time grade for promotion (from

the same scale to the same scale in their case in the

same CHS cadre) to the post of Additional DGHS.

29. The present rule about promotion to the post of

Additional DGHS talks only of super-time grade officers

in the feeder grade. Respondents themselves have

admitted that the applica^fama ^ being considered

for promotion as Additional DGHS along with others

in the super-time grade. That being the case, the

..31
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applicant can bs considered for appointment by trans

fer or selection as Additional OGHS by a method and

manner of selection laid down by the appropriate

authority but not for aopointment by promotion as

Additional OGHS* It does not lie well in the mouth

of the respondents to say that the applicants and the

super-time scale officers in 5900-6700 will be taken

as equals for promotion to the post of Additional DGHS

in 7300-7600, as if the earlier promotion of the appli

cants in 7300-7600 under Rule 4(9} was fortuitous*

30* Ue, therefore, direct that the respondents

shouB consider suitable amendments to the CHS Rules

regard ing the method of recruitment to the post of

Additional OGHS and lay down the method and manner

of selection, keeping in view that persons already

holding upgraded posts in a scale of fb* 7300-7600

under Rule 4(9) of CHS Rules after proper selection

by an Expert Committee cannot be told that they would

be considered for promotion as Additional BGHS in a

scale of lb 7300—7600* It is for the respondents then

to determine whether promotees under Rule 4(9) would be

.*32
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lonsidered for appointroint as Additional OGHS by

transfer otherwise by the method and manner to be
A.

prescribed or whether they would consider any other
23

alternative including the one in para Obviously,

we refrain from suggesting any precise amendment which

is the domain of the legislature/executive. But we

cannot restrain ourselves from directing that the

respondent's stand that tha applicant would be

idared for appolntnont a. Additional OGHS by prompUoncons

is linjUst and illegal*

31, With tha aforesaid directions and orders, the

ease is disposed of with no order as to costs.

I.P. Gupta ijJuhi-,
nember (A) ^ ^

P
Ram PST'̂ iAgh
Vice Chairman (3)


