IN THE CENT3IAL ADMINISTRATIVE TRI
PRINCIPAL BENCH

NEW DELHI
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0.A.No.53§/92. iﬁ/" ﬁ‘ft\ Data of decision.
HON'BLE SHRI S.R. ADIGE, MEMBER (ADMINISTRATION)
HON'BLE SHRI B.S. HEGDE, MEMBER (JUDICIAL)

Azad Singh

son of Shri Gopi Chand,

r/o Mohalla Deviwara,

Village and P.0, Karalsa,

Delhi=81. soe Applicant

(By Advocate Shri Shyam Babu)
vaersus

1. Lt. Governor, Delhi
through Chief Secretary,
Delhi Administration,
\4 Delhio

2. Commissionar of Police, Delhi,
Delhi Police Hgsadquarters,
M.S.0. Building, I.P. Estate,
New Delhi,

3. Deputy Commissioner of Pplica,
Headquarters-I, Dslhi,
Delhi Police Hgadquarters,
MeS.Ce Building, I.P. Estate,
New Dglhi, ees RBespondents

. (Bu Advocats Shri 0O.N, Trishal)

¥ 0O_RD_ER

[fHon'ble Shri B.S. Hegde, Member (Judicial)_7

The applicant was enlisted in Delhi Police as
Constable on 21.12.1971 and was confirmed on 15.2.1976.
He was promoted to the rank of Hsad Constable on
probation-we.e.f. 11.10,1982 for two yasars. At the
and of that period,neithar hs was confirmsed nor his
period of probation extanded in terms of rule 5{ii) of
ﬁzL/ Delhi Police (Promotion and Confirmation) Rulss, 1980.

He was confirmed in the ysar 1986. Aggrievsd by the

orders on his non-promotion as Head Constable w.s.f.
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11,10.1984 in terms of rule 5(ii) of the Delhi Poiice
(Promotion and’Conrirﬁatiod) Rules, 1980, he praysed for the
following reliefs 2=

(1) The order of his non-promotion as Head
Constable we.s.f. 11.%0.1984 in terms of
rule 5(ii) of ths Delﬁi Police (Promotion
and Confirmation) Rules, 1980 be set asid e.

(2) The order dated 4.2.1992 vide which the
applicant has not been deputed for medical
examination and consequent undergoing in
the intermediate School Course afterAf
admission of his name to promotion List
D-1 Executive be set aside.

(3) The name of the applicant may be included
to the promotion list D=l (Exescutive) from
the date from which the names of his juniors
have been deputed for the purpose setc.

2. The represeniation of the applicant (Annexure B8)

was consjidered and rejescted by the respondents vide ordar
dated 10.7.1991., It is contendsd th;t he c ame to know
regarding his confirmation/seniority 661y when Shri Charan
Singh was provisionally deputed for training and thereafter
he made a representation to the Commissioner (Training)

that his seniority be fixed at the appropriate place as

he stood confirmed w.a.f. 11.10.1984 which has been rejected
by the Commissioner vide his order dated 29.4.1992. Both
these orders have baen assailed in this 0.A.

3. The main thrust of the arguements of the applicant
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is that gi#s the respondents have neithef confirmed
the applicant after t-he expiry of his probationary
period nor his period of probation was extended as
required by rules, which are mandatory in nature. Rule
5(ii) of the Delhi Police (Promotion and Confirmation)

Rulas, 1980 is reproduced below i-

" 5(ii) All promotions from one rank to another
against temporary or parmanentvvacancies gxcept

in the case of ad hoc arrangsments shall be on
officiating basis and emplédyess shall be considered
for confirmation on only availability of parmanent
posts and on successful completion of probation
period of minimum two years provided the Appointing
Authority may, by a spscial order in sach case
permitting of officiating service to count towards
the pericd of probation. On the completion of the
probationary period, the competent authority may
either confirm the promotes or revert or if it so
think fit, gxtend the peribd of probation by ths
year and on the cancellation of extended period of
probation pass such order as it may deem fit provided
that the period of probational shall not be furthar
extended in any case, While on probation, an officar
an off;cer may be reverted without dspartmental
proceedibgs. Such raversion shall nqt bs considered
reduction in rank for ths purpose of rule 8(b) of

the Delhi Police (Punishment & Appeal) Rules, 1980."

The import of the above rulss is that the probationer

be confirmed after t he expiry of period of prebation of




.
two years if he is not found unsuitable and rever .
4. The Réspondants, in their raeply, raised a plea of
limitation stating that it is barred by time as this C.A.
challengas the action of 1984 and denied the further conten-
tions of the applicant. The Factum of non-confirmation of
the applicant with effect From‘11.10.1984 and his non.
deputatioﬁ to underqgo training are basad oﬁ valid legal
grounds at the relsvant time because punishment of censure
was passad against the applicant. They avarrad that his
who
batchmates /were found fit were dsclarsd confirmed w.a.f.
22.11.1984. Thé promotion of the applicant was postponsd
for a period of sii months due to censure awarded to him
on 11.7.85 which falls during the probation period (Ann.F)
vide order datad. 28.8.85.
5. Assuming this to be correct, normal psriod of proba-
tion could not hava baen extandad beyond the period of thraee
ysars from 11,2.1982, Therefors, in tha absencs of any
action or orders passad pursuant to Ruls 5(ii) of the
Delhi Police (Promotion and Conrirmation) Rulas, 1980
he should have been confirmed w.s.f. 11.10,.1985.
6. The applicant was allowad to aménd~his JeAR. vide
order datad 13.4.1993. Accordingly,aﬁe amsndad his 0O.A.
and prayed for the quashing and setting aside the orders

dated 10.7.91 (Annaxure G) and 29.4.92 (Annaxure I)
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or in any case the ?pplicant is deemed to hﬁve D
~ confirmed from the date whan his juniors/batchmates

ware so confirmad in Delhi Police so as to enable him

to count his seniority from that date,
| L 7. It is an undisputed fact that the probationary
period of the applicant has neither been extended nor
he is reverted to a lower post. That bsing so, even
assuming, that the 'censure' awarded to him is applicable
in his case that was passed after the expiry of t he tuo
years probation period which does not have much bearing
on the case. Assuming that to bs corract; the normal
period of probatibn could not be sxceeded beyond a period
of 3 years from 11.10.1982. Thsrefore, in the abssance
of any acticn or order passed pursuant to rule 5(ii) he
should have been confirmed w.e.f. 11.10.1985. Since no
vacancy was available and permanent'posts were made avail-
able w.e.f. 22.11.85 from that date when his juniors/
batchmates werse confirmed, #ha applicant'shall.bg daemed to
have been cénfirmed on the said dats i.8, 22.11.1985, In
view thereof, the order of confirming ths applicant
dated 22.5,1986 is not sustainable.
7. The lsarnad counsgl for the rsespondents, Shri 0.N.

é%L——w~ Trishal has drawn our attantion that the application is
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barred by time. Howsver, on perusal of the records
we noticg ﬁhat the applicant, in fact, acquired the
knowladge of the order of confirmation much latei
whan his contemporaries wars selscted for training in
an Intermediate Training School and have not find his

name in thas list of those sslected , He has baen told.

- that since ha has bsen confirmed in 1986 and was junior

to those selected. Therefore, he was not considered by
ths DPC, thersby acquired knowladgs of the order for the
first time. Thereafter, he made representations which
were rejected in April, 1992. As such .the cause of action
in <19 present case arose in favour of the applicant

only in April 1992 and thus the contention of the res-
pondents that the application is‘barred by»time is not
tenable. The T?ibunal by its order dated 7.11.,1992
directing the raspondents to provisionally depute the
applicant for training tot he Intermediate Training School
along with thse current batchmate. Howesver, it is made

made
clear that the order was/subject to t ha final decision

in this 0.4, .
8. The lsarned counsel for the gpplicant, Shri Shyam
Babu,zprought to our attention,that a Division Bench

of this Tribunal vide its judgment dated 2.4.1992 in

B.A. No, 899/92 in the case of Narain Singh v, UOI

iﬁphald,the contention of the applicant, Further, hs
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Py ~ present

submits that the/case is exactly similar to that of

Narain Singh both on point of law and fact and as such

he is entitled to the benefit of the judgment given by
A \

this Tribunal. He also relisd another decision of this

Tribunal in support of his contention [- 1992(20)ATC 813;7

Krishna Devi ve. Lt. Governor and also cited a Supremse

in
Court decision// AIR 1968 SC 1210_/ State of Punjab v.

Dharam Singh in respect of extsnsion of probation period,
the details of which ars not necsssary to be narrated.
9. We have heard both t he parties and ¢ arefully consi-
der ed tbe pleadiﬁgs.k It is an undisputed fact that the
applicant along with others had been appointsd as Head
Constable u.e;f. 11.2.1982 (Annaexure D) pursuant to Rule
5(ii) of DBelhi Po}ida (Promotion and Confirmaticn) Rules,
- 1980, Neithsr there was an extension nor the apblicant was
raverted. Therefore, the applicant should be deemed to
have been confirmed w.e.f, 22.11,1985.Ifthe Respondents have
acted in accordance with relevant provisidng, the appli=-
cant would have selectsd for training in his own turn
and there would have bsen no occasion for him to approach
this Tribunal,
10. In the circumstances, we direct the respondents

ﬁﬁﬁ////' keeping in view of the interim order, .. they should

treat the applicant as being deputed for training in the
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Intérmadiata Training Course in accordance with law,.

If he has complgted, they shall now dsclare his result

as if he is successful and they shall consider his
seniority w.s.f. 22.11,1985 for the post of Head Cons-
table. The mers ‘censure® issusd against the applicant
does not dis-entitle the applicant about his right of
confirmation after the expiry of his probatian, Ths
learned counsel for the respondents was not able to draw
our attention any provision nor any case-law barring the
applicant for confirmation in the said post keaping in
view of rule 5(ii). Admittadly, the permanent posts have
been made available w.a.f. 22.11.1985. In that reply, they
contend by stating that though the app;icant was cbnsi-
dered for confirmation along with his batchmatss, he could
not bs confirmad on account of pending ‘censure' during
the period of probation i.s. 22.11.33 to 22.11.85. As a
matter of fact, the probatisnary period of the Applicant
expires after complation of 2 ysars i.as. 11.10.84. In his
case as stated/aarliar neither the order of axtsension

nor raevarsion order has bessen passed. Hance, in view of
Rule 5(ii) the probatisnary period was to expire on 11.10.84
and he is daeemed to have been confirmed from that dats.
Howsvar, on account of noneavailability of vacancies and

his juniors have bean confirmad w.3.f. 22.11,85, he has
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averred atleast that his‘confirmation should havs b’
considerad w.e.f. 22,11,85 and not from 22.5.1986. There
is considerable force in this submissian. The reason
is that ‘censure' was' awardad to him on 11.7,85 by its order
dated 28.8.85 {Annexure F) subsequent tc the probationary
, period of 2 years, thersfore, the 6ansure would not come

in the way of his confirmation in his turn in accordance

with lawe Inthe circumstance, we are of ths view, that

his éonfirmation from 22.5.86 cannot be sustained and the
N sams is liables to be quashed.
11, Regarding *censurse', we notice that a Chandigarh
Bench ;F this Tribunal.in the case of Shiv Shankar Saxena v.
U0l & others [f1959(1) CAT (Chandigarh) SLR 241;7 held
that once a GAVernment servant, who has been awarded the
minof penalty of 'gensure' is consideréd fit for promotion
*in his turn' andknot from a datg following the conclusion
of the departmental enquiry as has baasn done by the Rgs-
pondents in the instant cass. ItAis further hgld that a
minor penalty of ‘censure' is imposed, he is not only
eligible for pramotion, confirmation, but he is ehtitled
to the same in hi; turn and not from a date following the
conclusion of the departmental inquiry as has bean done
by the respondents in the instant case,

Aﬁé,, 12, After perusal of the aforesaid two decision of ther

. Tribunal referred to above, we are satisfied that tha.

] ‘ i . ew
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facts of the present case is similar/identical with

that of the Narain Singh's and, therefora, in accordance
with the judicial precsdent, that a decision of the
Coordinate Bench of this TribunaLéarlier.in point of time,
should be given dus importance and the same is binding

on us,

13. In the facts and circumstances of the casef we
allow the application and quash the order confirming the
applicant from 22.5.86, consequently, we direct the
Respondents to €¢onfirm the applicant . 4.3.f. 22.11.85,
the date on which his batchmates/juniors have besn confirmed
in Delhi Police. Accordingly, his confirmation order from
22,5.1986 cannot be sustainéd and the same is hereby
quashed and set aside. Ffor .the aforesaid reasons, the
impugned or d ers dated 10.7.91 (Annexure G) and 29,4.92
(Annexure I) are quashed and set asids. He should also be
assigned higher seniority as a segual in the light of the

above, Ths Respondents should comply with ‘this order within

A j“”’\"’( )

h? months of the receipt of this order,

14. With this direction, the application is dispossd
of , howsver, in the circumstances, we allow the parties

to bear their own expensgs.

ek —— ' , ”
(B.S. Hegd%e?u/ (s ﬁ%.vx\{?{?)

Member (3 Member




