e

IN THE CENTAAL ADMINISTARAT IVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

*  * ®
SHA1 RISHORI LAL e » s APPLICANT
VS,
UNION OF INDIA . « R SPONDENTS

g

RAM

siddl J.p. SHARMA, HON'BLE WEMBER (J)

FOR Tdz ReSPONUENTS s 2e5RI R.L . DHAVWAN

l. Vhether Reporters of local papers may be
allowed to see the Judgement?

2. To be referred to the Reporter or not?

JUDGEMENT (ORAL)

(DELIVERED BY HON'BLE SHRI J.P. SHARMA, ME.Bca (J)

The applicant, Kishori Lal was working as Senior
khallasi and has been in occupation of an allotted Railway
quarter No.4/11 Railway Colony, Sarojini Nagar, since
November, 1977. The applicant was given a notice on a
comolaint ledged by one Vhani Ram that he has sublet the
premises. On this, the anplicant made a representation
dt.12.7.38 (Annexure A). However, DAC, Estates by the letter
dt.6.7.38 cancelled the allotment of the said quarter

and an enquiry was also instituted against the aoplicant as

in the said letter dt.6.7.88, the copy was also sert to

the General Manager, Northern Railway, Baroda House informing
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him abat a disciplinary action for major oenal ty against
the above named employee. A copy has also been endorsed to
assistant Comercial Officer who is the disciplinary

authority or the applicant.

2. The applicunt was served with an eviction order
(Annexure 5) and as such the proceedings under PP Aﬁt, which
were taken again:it him ended by the judrement of the Estate
Officer dt. 3.5.91. The disciplinary authority appointed an
Enquiry Officer, Shri Jagdish Roy, who conducted the enquiry
and sulmiited his finding to the disciplinary authority

by the report dt.23.2.91 (Annexure R2/1 of the counter)..

The said report of the Enquiry Cfficer is reoroduced below :=

i NeLUS ION

Sharge one :-

It seems to be proved that a portion of the quarter
was subletted for 21 days but there is no oroof of
any payment.

wharge Tyo :-
ot proged.
Chgrge Three :-

It seems to be proved that constructed structure of a.C.
sheets in the said quarter exists. But it is mot proved
whether it was constructed before or after nis occupation.
This is illegal."

Cn this reoort of the Snquiry Officer, the disciplinary
authority passed on 15.5.91 the order, which is also
reproducec below :-

"Sh.Jagdish day, CdSisJiCa who was appointed as Bnguiry
Officer to enguire into the charges framed against you
vide SF-5 issued to you vide memor:ndun of even number
dt.26.7.33, hss submicted his eng iry resort. The
undersigned being the disciplinesry authority has coaside red
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the findings of the enquiry report vis-a-vis all oral,
documentary and circumstancial evidence relevart to thls
case. In my considered opinion, the charges against

you remain @snsubstantiated and, therefore, you are
exonerated.®

The gpplicant after the enquiry in his favour on 15.5.91,
informed the istate Officer about the conclusion and the

drooping of the proceedings against him as the charges

of subletting have not been substantiated. In spite of the
fact, the aoplicant apears to have been proceeded against
for eviction and in view of this, he filed the present OA

in February, 92. The Division Bench ordered the re spondents
to file the counter and also the matter be considered far
graent of interim relief today, i.e., 6.3.92. The learned
counsel has filed the counter. Both the pounsel are

prepared to argwe the case on merit.

3. In the counter, theplea has been taken by the
respondents th:t since the applicant sublet the premises

allotted to him for his own residence, so he was proceeded
under Section 5 of the PR (Unauthorised Occupants) Act, 1971
and the Estate Officer after drawing the proceedings and
fixing several dates of hearing passed the judgement on
3.5.91 holding that the applicant has sublétted the
premises and ordered his eviction under Section 5(i) from
the Railway quarter 4/11. The contention of the learned
counsel for the respondents is that this order of the
cstate Officer has become final, but in fact this is the
order which has been challenged in the present Original
Application. l
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4, It is further contended by the learned counsel that
the disciplinary authority has gone beyond his authority
and the rules in exonorating the applicant because when
the discinlinary authority disagreed with the finding of
the “nquiry Officer, in that case, he should have ado:ted
the procedure of remitting the matter again to the
Enquiry Officer, rather than passing the clear order for
direction. However, these facts have not been alleged

specifically in the counter,

5. The learned counsel for the respondents also

argued that there is likelihood of the order of the

discislinary authority being the subject of suomo:to
review by the controlling/competent authority. However,
this fact too has not been alleged or averred in the
counter. What is said in the counter is only thst the
applicant has sublet and he has been rightly evicted

by the Estate Of ficer by the impugned order dt.3.5.91.

6. L have heard the learned counsel at length. Basically,
the charge against the applicant of subletting has been set
at naught by the order of the disciplinary authority
d©.15.5.91 and that order still exists. An order is a good
order as well as valid one, unless and until it is said to

be incorrect or in any way infirm or not enforceable in law
by an authority superior to theone, who has passed the order.
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In this case, on the complaint of some person, the allotment
of guarter in the name of the applicant was cancelled

by the DAC, Estate by the notice dt.6.7.88 ard in the same

Notice, it was endorsed that an enquiry be also held
departmentally against the applicant and the copy was

sent to the Secretary, Heed (Guarters Office, Northern

Aailway as well as Assistant Commercial Officer (Reservation).
The latter is the disciplinary authority in this case.

When the cstate Officerhas reposed coafidence in the
discinplinary authority, thus there is no reason why the

said notice dt.6.7.88 should be given a legal sanctity

when the charge after due enquiry process has been found
not substantiated by the disciplinary authority. The

contention of the learnmed counsel for the respondents that

the =nquiry Officer has hel. thefcharge proved is also
basically wrong as is evident by the finding of the

tnguiry Officer quoted abowve in thdéarlier part of the
judgement. The Enquiry Officer said that the applicant

has sublet = the prenises for 21 days, but there is no
oroof that he ever took paymeat on that account. Sublettimg
is a form of lease which involves certai-oconsideration

In this case, there is no finding by the cnquiry

_ ) coasideration
Officer that there is any payment of/ Dby theapnlicant.

7. In the last para of the Enquiry Officer's reocort, this

fact has also been negative because it was also alleged that
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the applicant hus raised certain structures, but itcould
not be substantiated whether those structures were existing

in the premises before the date of allotwent in favour of
the applicant. The discinlinary authority rightly
exonorated the applicant discussing these facts. The
Enquiry Officer was lukewarm in his own findings and the
learned counsel wants me to believe that the disciplinary
authority did not act on the finding of theEnquiry Officer.
Thus the finding of the Enquiry Officer rignt or wrong has
been considered b, the disciplinary authority and whe has
finally exonorated the agpplicant. Howewver, this obser vation

in the judgement will not come in the way of any superior
authority judging the validity of the order of the disciplinary

authority. It is only to give boost to the fact that the

applicant has been exonorated rigntly or wrongly by the
discislinary authority and as such a notice of cancellation
ofthe allotment dt.6.7.38 itself goes away. Any proceeding

initiated on the basis of that notice also is rnot tenable

under law and the order of eviction of the Estate Officer

dt.3.5.91 also crumbles down.

3. Having given a careful Consideration to all these
aspects, there is substance in the contention of the
learned counsel for the adplicant thet the ordeqﬁt.3.5.91

cassed by the Estate Officer becomes an order, which is
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unenforceable under law by virtue of the agpplicant having

~ bee.n exonorated on the same charge by the disciplinary
authority, who duly aopointed the Znquiry Officer under
law to go into the detasils of subletting. The allotment
order, therefore, still remains in fawour of the applicant
and notice isswed to the applicant dt.6.7.88 cancelling
the allotment also goes away.
9. The Original &plicstion, therefore, is disposed of
in the following manner :=-
®
(a) The order of eviction dt.3.5.91 is set aside and
quashed.
(b) The Railway querter No.4/1l Railway Colony,
Saro jini Nagar, New Delhi shall remain allotted
as usual to the agpplicant except till it is
cancelled under due process of law, 7ot on the
9 charge of subletting in Uctober, 1987, but thst

00 any other ground.

(c) The applicant shall be restored to the possession
of quarter ~o.4/1i Railway Colony, Sarojini Ngr.
if he has been evicted, as it has been alleged;
in pursuance of the order of the Estate Officeg
dt.3.5.91.

(d) The r:spondents are directed only ® charge the

licence fee under rules of the said quarter No.4/1l
Aailway Colony, Sarojini Nagar.

The rsspondents are directed to comply with the above order
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within a period of one month from thedate of receipt
of a copy of this Judgement. in the circumstances, the

parti-s shall bear their own costs. A copy be given

dasti to the learned counsel for the parties.

S

(J.P. SHARMA) / = oo
% BER (1) b 37>
06.03.92



