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NO'436/92 DmTE OF DEGiSJiON ;06 .03.92

3HRI ixISHORI LAL ..^APPLICANT

UN JON OF imiA . . .RcSPO.CiENTS

CQRAi'v'l

3Hi.lI J .P # SHARMA, HON'BLE ifiiMBER (j)

FDR THE APPLICANT .. .SHRI D .P . aVINASHI

FDR THc^ RESPO.'OEiNTS ...SHRI R-L. DHaWAN

i. V^ether Reporters of local papers may be
allowed to see the Judgement?

2. To be referred to the Heoorter or not?

JUDGEivlENI (ORAL)

(delivered by HON'BLE SHRI J .P . SHaR'̂ AA, i^.HBcR (j)

The applicant, Kishori Lai was working as Senior

Khallasi and has been in occupation of an allotted Railway

quarter iND.4/11 Railway Colony, Sarojini Nagar. since

November, 1977. The applicant was given a notice on a

co:7plsint ledged by one Dhani Ram that he has sublet the

premises. On this, the applicant made a representation

dt.12.7.88 (Annexure A). However, DAD, Estates by the letter

dt.6.7.3B cancelled the allotment of the said quarter

and an enquiry was also instituted against the applicant as

in the said letter dt.6.7.88, the copy was also sert to

the'General Manager, iNarthern Railway, Baroda House informing
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him aboJt a disciplinary action for major oenalty against

the above named erjployee . A copy has also been endorsed to

assistant Gomnercial Officer \Mio is the disciplinary

authority of the applicant.

2. The applicant was served with an eviction order

(Annexure 5) ana as such the proceedings under PP Act, which

v\ere taken against him ended by the judgement of the Estate

Officer dt. 3.5.91. The disciplinary authority appointed an

Hnquiry Officer, Shri Jagdish ^^y, who conducted the enquiry

and submitted his finding to the disciplinary authority

by the report dt.23.2.9i (Annexure R2/l.of the counter)..

The said report of the Enquiry Officer is reoroduced below

"C>-, US JO N

Oharge one

It seems to be proved that a portion of the quarter
was subletted for 21 days but there is no oroof of
any payment.

Oharoe Two

-Td t proged.

Three

It seems to be proved that constructed structure of a.G.
sheets in the said quarter exists. But it is not oroved
whether it was constructed before or after his occupation,
ihis is illegal . "

Cn this reoort of the inquiry Officer, the disciplinary

authority passed on 15.5.91 the order, which is also

reproduced below

"Sh.Jagdish Ray, x^ASRsJaan who was appointed as inquiry
to enquire into the charges framed against you

yide oF—5 issued to you vide meimorandun of even number
o*t»2o.7.33j hs subrnictsd his onq iry rGport# Tn8
undersigne.a being the disciplinofy authority has co asiderec
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the findings of the enquiry report vis-a-vis all oral,
docuinentary and circumstancial evidence relevant to this

^ case. In my considered opinion, the charges against
you remain ansubstantiated and, therefore, you are
e xo ne rated . "

The applicant after the enquiry in his favour on 15.5.91,.

informed the ustate Officer about the conclusion and the

drooping of the proceedings against him as the charges

of subletting have not been substantiated. In spite of the

fact, the applicant appears to have been proceeded against

for eviction and in view of this, he filed the present OA

in February, 92. The Division Bench ordered the respondents

to file the counter and also the matter be considered for

grant of interim relief today, i.e., 6.3.92. The learned

counsel has filed the counter. Both the pounsel are

prepared to argte the case on merit.

3. In the counter, theplea has been taken by the

respondents that since the applicant sublet the premises

allotted to him for his own residence, so he was proceeded

under Section 5 of the Pfi (Unauthorised Occupants) Act, 1971

and the Estate Officer after drawing the proceedings and

fixing several dates of hearing passed the judgement on

3.5.91 holding that the applicant has subletted the

premises and ordered his eviction under Section 5(i) from

the Railway quarter 4/11. The contention of the learned

counsel for the respondents is that this order of the

Estate Officer has become final, but in fact this is the

order which has been challenged in the present Original

implication.
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4. It is further contended by the learned counsel that

the disciplinary authority has gone beyond his authority

and the rules in exonerating the applicant because when

the disciplinary authority disagreed with the finding of

the -nquiry Officer, in that case, he should have adooted

the procedure of remitting the matter again to the

Enquiry Officer, rather than passing the clear order for

direction. Hov^ever, these facts have not been alleged

specifically in the counter.

5. The learned counsel for the respondents also

argued that there is likelihood of the order of the

disciplinary authority being the subject of suomocto

review by the controlling/competent authority. However,

this fact too has not been alleged or averred in the

counter. What is said in the counter is only thst tte

applicant has sublet and he has been rightly evicted

by the Estate Officer by the impugned order dt.3.5.91.

6. I have heard the learned counsel at length. Basically,

the charge against the applicant of subletting has been set

at naught by the order of the disciplinary authority

du.15.5.91 and that order still exists. An order is a good

order as v\ell as valid one, unless and until it is said to

be incorrect or in an.y way infirm or not enforceable in law

by an authority superior to theone, who has passed the order.
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V In this case, on the cotnplaint of some person, the allotment

of quarter in the name of the applicant was cancelled

by the Estate by the notice dt.6.7.88 and in the same

notice, it was endorsed that an enquiry be also held

departmentally against the applicant and the copy was

sent to the Secretary, Head Quarters Office, Northern

Hailway as well as Assistant Commercial Officer (Reservation)

The latter is the disciplinary authority in this case.

Vihen the Estate Officer has reposed confidence in the

disciplinary authority, thus there is no reason why the

said notice dt.6.7.88 should be given a legal sanctity

when the charge after due enquiry process has been found

not substantiated by the disciplinary authority. The

contention of the learned counsel for the respondents that

the 'inquiry Officer has hel.. the/charge proved is also

basically wrong as is evident by the finding of the

c-nquiry Officer quoted above in th'^arlier part of Idie

judgement. The Enquiry Officer said that the applicant

has sublet the premises for 21 days, but there is no

proof that he ever took payfment on that account. Sublettirg

is a form of lease vhich involves certain consideration.

In this case, there is no finding by the Enquiry

xu X . considerationOfficer that there is any payment -of/, by the apol ic ant.

7. In the last para of the Enquiry Officer's reoort, this

fact has also been negative because it was also alleged that

I
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the applicant has raised certain structures, but itcould

not be substantiated whether those structures were existing

in the preinises before the date of allotiient in favour of

the applicant. The oisciolinary authority rightly

exonorated the aoplicant discussing these facts. The

iinquiry Officer was lukewarm in his own findings and the

learned counsel wants me to believe that the disciplinary

authority did not act on the finding of theEnquiry Officer.

Thus the finding of the Enquiry Officer right or wrong has

been considered by the disciplinary authority and who has

finally exonorated the applicant. Ho\Aever, this observation

in the judgement will not come in the way of any superior

authority judging the validity of the order of the disciplinary

autt^o^^ty. It is only to give boost to the fact that the

applicant has been exonerated rightly or wrongly by the

disciplinary authority and as such a notice of cancellation

ofthe allotment dt.6.7.38 itself goes away. Any proceeding

initiated on the basis of that notice also is not tenable

under law and the order of eviction of the Estate Officer

dt.3.5.91 also crumbles down.

3. daving given a careful consideration to all these

aspects, there is substance in the contention of the

learned counsel for the applicant thot the order|dt .3.5.91
passed by the Estate Officer becoiiies an order, which is
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unenforce able under law by virtue of the applicant having

been exonerated on the same charge by the disciplinary

authority, who duly aopointed the inquiry Officer under

law to go into the details of subletting. The allotment

order, therefore, still remains in favour of the applicant

and notice issced to the applicant dt.6.7.38 cancelling

the ailotinent also goes away.

9. The Original J^plication, therefore, is disposed of

in the folioVi/ing manner

(a) The order of eviction dt.3.5.91 is set aside and

quashed.

(b) The rtailway quarter i'b .4/11 Railway Colony,

Sarojini Nagar, New Delhi shall remain allotted

as usual to the applicant except till it is

cancelled under due process of law, not on the

charge of subletting in October, 1987, but that

on any other ground.

(c) The applicant shall be restored to the possession

of quarter i^^o.4/li Railway Colony, Sarojini Mgr.

if he has been evicted, as it has been alleged,

in pursuance of the order of the estate Officer

dt.3.5.91.

«

(d) The respondents are directed only 1d charge the

licence fee under rules of the said quarter Nb .4/11

Railway Colony, Sarojini Nagar.

The respondents are directed to conply with the above order

I
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within a period of one month from thedate of receipt

of a copy of this Judgement. in the circumstances, the

parti' s shall bear their own costs. A copy be given

dasti to the learned counsel for the parties.

(J 'P • SHArli'i/IA) / ~2. ot •
Mc.vlB£R (J) (o-
06 .03 .92


