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Ministry of Finance,
Department of Revenue,
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2 - The Cha i rman,
Central Board of Direct Taxes,
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Rv Advocate Shri V.P. UppaI.

ORDER

By Hon'ble Shri Kuldip Singh, Member (J)

•^•^is is a Review Application filed by the

applicant for review of the order whereby the applicant

prays that since he had claimed interest over his

pensionary benefits which had been withheld due to the

fault of the department and somehow white allowing the OA,

the Tribunal had probably overlooked about the relief of

grant of interest thus it is prayed that suitable

directions be issued to the respondents to make payment of

pensionary benefits along with interest at the rate of

18%.

2. The facts in brief are that the applicant who
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was wo rk i ng as Assistant Di rector 1nspec tion (Int.) in the

office of Commissioner of Income Tax Meerut. had promised

one of the assessee to get his case decided to the

satisfaction of the assessee and in token of the same, had

accepted certain amount as bribe. A departmental enquiry

was held and a charge-sheet was issued to him. However,

before any Inquiry Officer could be appointed, applicant

had retired on superannuation on 31.12.1986 and it was in

July, 1988 that an Inquiry Officer was appointed, who

submitted his report holding that the charge was proved.

Then the matter was referred to the UPSC and in accordance

with the rules, punishment order was issued withholding

permanently the entire pensionary benefits of the

applicant. The applicant then filed an 0. ,A. claiming

fol lowing r^e! iefsr —

(a) to quash./set aside the order dated

11.2.1992 .Annexure A-1 imposing a major penalty of

forfeiture of entire pensionary benefits on the applicant.

(b) to issue directions or orders directing the

respondent to gra.nt him full pension, as admissible under

the rules from 31.12.1986. the date of hie euperannuation

with interest at the rate of 18* on the arrears due till

the date of payment.

!c) to pass such order/orders favourable to the

petitioners as deemed fit and proper in the interests of
justice and circumstances of the case.
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(d) to award costs in favour of the petitioner

and against the respondents.

3- Vide judgment dated 1.3.1999 in 0..A. No. 2065

of 1992. the O.A was a! lowed and respondents were directed

to pay to the appli cant all the pensionary benefits as

admissible to him under the rules.

• Si nee t he T r i buna i had om i 11 ed t o men t i on abo'j t

the interest payable on pensionary benefits. so the

applicant has come in this Review .Application and has made

the prayer for interest.

The Review .Application is being contested by

the respondents and they have submitted that the Tribunal

had specifically not passed any order about payment of

interest, so no interest is payable nor is there any error

apparent on the face of the record which could justify

review of any order passed by the Tribunal.

have heard the learned counsel for the

parties and have gone through the records.

learned cnunsel for the applicant in review
has submitted that the Tribunal after coming to a
conclus.on had observed that ,t is of the considered view
that the impugned order of punishment awarded to the
applicant is not sustainable and had allowed the OA

k
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He further submitted that in paragraph 6 of the

judgment. the Tribunal had duly taken note of the reliefs

claimed by the applicant and once the Tribunal had allowed

the OA. it implies that the Tribunal had allowed relief

with regard to payment of interest also. However, there

is no operative portion of the judgment regarding payment

of i n teres t.

Q ! ^ i s ct IS— s tated that once the Tribunal had

quashed the impugned order completely, then the employee

is entitled to interest on the amount which was due to the

employee. Thus it is submitted that there is an error

apparent on the face of the record warranting a review of

the order of the Tribunal.

10 The learned counsel for the appIicant has

relied upon a judgment reported in 1985(1) SCC 429 - State

of Kerala and Others Vs. M. Padmanabhan Nair wherein the

Hon bIe Supreme Court has observed as fo!Iows;-

Pension and gratuity are no longer
any bounty to be distributed by the Government
to its employees on their reti remen t but have
become. under the decisions of this Court,
valuable rights and property in their hands and
any culpable delay in settlement and
disbursement thereof must be visited with the

penalty of payment of interest at the current
market rate til! actual payment".

11. The counsel for the applicant also relied upon

a judgment reported in (1994) 6 SCC 589 - R. Kapur Vs.

Director of Inspection (Painting and Publication) Income

Tax and .Another wherein the Hon' b I e Supreme Court has

observed as fo!Iows;-

The Tribunal having com.e to the
conclusion that DCRG cannot be withheld merely
because the claim for damages for unauthorised

L



1 ?

occupation is pending. should have granted
interest at the rate of 18% since right to
gratuity is not dependent upon the appellant
vacating the official accommodation. The DCRG
due to the appeI I ant will carry interest at the
rate of 18% per annum from 1.6.1986 till the
date of payment. Of course this s.hall be
without prejudice to the right of the
respondent to recover damages under Fundamental
Rule 48-.A."

So after referring to these two Judgments, the

learned counsel for the applicant submitted that in this

case though the O.A had been a I lowed which i mp I ies that a I I

the reliefs had been allowed including interest, but since

there is omission in the operative portion regarding grant

of interest, so there is an error apparent on the face of

the record and the same should be corrected and suitable

directions be issued.

^3. The learned counsel for the respondents

submitted that there is no error on the face of the

record. Rather the Tribunal had denied the re Iief of

interest to the applicant, so no review is called for and

in support of his contention, he referred to Exianation V

to Section 11 of CPC which is reproduced herein under:-

Explanation V - .Any relief
claimed in the plaint, which is not expressly
granted by the decree, shall, for the purposes
of this section be deemed to have ''been
refused

learned counsel for the respondents after

laying emphasis on Explanation 5 to Section 11 has

submitted that s i.nee in this case the relief regarding
interest claimed in this O.A. had not been allowed, so it

should be deemed to have been refused

A V
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^^5 We have given our thoughtful consideration to

the submissions raised by the learned counsel for the

respondents but we are of the considered view that the

contentions raised by the learned counsel for the

respondents has no merits and the Explanation V on which a

ha« been put up by the counsel for the respondents

t" G b'-! 11 res s his a r gumen t s . We may men tion that the said

Explanation V to Section 11 C.P.C. is not applicable to

the present facts of the case. First of all the ma i n

section is Section 11 of the CPC to which this Explanation

V has been added. Sec t i on 11 deaIs with t he pr i no i pIes of

res iudicata where the matter directly and substantially

was in issue in a former suit between the same parties.

So Explanation V explains the principles of resjudicata

and does not e.xplain the principles of judgment. The

principles of judgment are enshrined under Order XX of

CPC . Order XX Ru I e 6~.A spec i f i ca I I y says t ha t t he I as t

paragraph of the judgment shall state in precise terms the

relief which has been granted by such j'udgment. So the

contention of the learned counsel for the applicant that

once the court had observed that the Court is of the

considered opinion that the O.A is to be allowed and not

ment ioning about the entire reliefs specifi ca My e i ther

rejecting or granting, cannot be meant to say that the

prayer regarding the interest had been rejected by

omission to discuss the same. Rather on the contrary.

Order XX Rule 6(.A) gives a mandate to the court to state

in precise terms the reliefs which have been granted. In

this case since after allowing the OA. there is no

discussion in the judgment regarding the gran+ of relief

A,.



of interest . so i t appears that there is an apparent error

on the face of record by way of omission to discuss about

the prayer of grant of interest.

16. By now it is a we I I settled law that in case

where there is a delay on the part of the Government to

release the DCRG and the pensionary benefits then the

authorities are liable to pay interest and the Hon'bIe

Supreme Court in the case of State of Kerala and Others

(Supra) has specifically held that the pensionary benefits

are the valuable rights and if there is a culpable delay

iii settlement and disbursement thereof, the Government is

liable to pay penal interest and in that case court was

i!ic I !(fed to grant an enhanced rate of interest but the

court did not think it proper to enhance the rate of

interest siisce the employee in that case had not filed a

cross appeal before the Hon'bIe Supreme Court and the

court had held that since the employee had acquiesced to

the lower rate of interest so they do not think it proper
to enhance the rate of interest though they were otherwise
i ncI i ned to grant.

situation in this case is
concerned. we find that in this case the applioaht had
claimed interest at the rate of 18* but the facts and
circumstances show that the withholding of the pensionary
benefits was not as gross culpable as in the case
IS. because in this case the appIicant was issued a
charge-sheet and departmental enguiry was held after his
retirement. So th'^ Honree of r^,,ir,oKtgree culpableness on the part of
the Go Ve r iirr>ori f i c; i-!ra t tu i. I

- extent that we should allow
as high rate of penal interest as that of 18*

r-



18. So considering the totality of the

circumstances, we think it would be proper if we allow 12%

ifiterest on pensionary benefits from the date when the

same had falleri due to the applicant.

19. 1n V i ew of t he above, we res' i ew t he ear I i er

order on the point of interest only and direct t.he

!~espondents to pay interest at the rate of 12% to the
till payment is made

applicant from 31.12.1986^within a period of 3 months from

the date of receipt of a copy of this order. No order as

to costs.

CKULDIP S(NGH) (S.P.SWAS)
MEMBER (J) MEMBER (A)

Rakesh




