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) In THE CENTRAL ADMINISTRATIVE TRIBUNAL CN
A\ PRINCIPAL BFNCH, NEW DELHI
Oede N0.351/92 Dateds 7.1061995
Vipti' Applicant
Vsio
Union of India & Ors, Respord ents,
Presentt Shri V.P, Sherma counsel for the applicant
Mone for the respondents,
CORANM
1, Hon'™ile Mr., J.P. Sharma, Member {3J)
2, Hon'ble Mr. B.K. Singh, Member (R)
®
JUDGEMENT (ORAL)
(Deliversd by Hon'ble Mr, J.P. Sharma, Member (Jud.},
A}
The applicent ie = ex~S5afaiwala in Central Railvay,
Mathola and has assailed the impugned order dated 7.12,90
{Annexure A-1) passed by Assistant Operatimng Superintendent,
‘. Bhopal. By the impuagned order dated 741290 2 penalty vas

imposed upon the applicant under Bule & of the Discipline and
Aprpeal Rules 1968 of removal from service w.e.f, 10.12,50 on

the basis of departmental inquiry.

2. The applicznt prayed for grant of relief that the
impugned order dated 7.,12,90 be guashed and the applicant be
reinstated in service with back wages,ssniority and promotion,
A notice was issued to the respondents and they filed their
reply and omntested the application and the grant cof relief
prayed for, The facts of the case are that a Memo of chorpges
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dated 10.10.90 was served on the applicant with the art%ge ofJﬂ

charge that he remained unauthorisedly abcent from duty from

12,8,30 to 10,10.90 and also did not send any infformat ion

regarding his absence tothe office or to any other authoritises,

In reply to this memo, the zpplicant has submitted his

explanation which was received by the respondents on 26,10, 90,

In this feply the apnlicant has stated the reasons of his

absence from duty mentioning that his wife has suffered abortion

and he was running here end there for her treatment but Aéould (>

not get recoveréd, He has therefcre apologiseaLthough he was

transferrec from the present gosting, In the inéuiry .roceedings

the applicant hasgiven his statement admitting his guilt of

unauthorisec absence on account of the serious illness of his

wife (exhibit 11 of the counter). The incuiry officer on the

basis of this statement gave his findings thatM™the delinquent

Shri Vipti, Safaiwela, Hoshangabad, who has been transferred ‘o |
Mathola has admitted all the charges framed against him but
simultaneously he has given certain pleas in defence , So in vieu
of theseficfence pleas his case should be considered symcatheticall:
‘and necessary orders be passed after giving him an opportunity,®

On the basis of the findings of the Inquiry Officer, the Disciplinary
Authority {Assistant Operating Superintendent) has passed the

order of removal from service for non-cbservance of rules and
remaining sbsent from duty without any intimation to competent
authority we.e.fs 10.92,90. Thisorder was communicated by the office
of the D«R.M, operating in Bhopal dated 7,12,90 (annexure A=1 &
annexuaaiXIV). The applicant haspreferred an ape al against this
order {annexurs XIII}), This appeal is dated 10, 10,90 but ;; g ZL
appears to be wrongly written as it mentions shout the order of
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removal from service w.e.f, 10,12,90. This apre al was eferred
1o DeReBy Bhopal., This appeal was sent by registered post and
the postal receipt has been filed as unnexure A13. The said
appeal was djsposed of by DeReM. by a one line order which is as
follows: "The punishment given by the Assistant Operating Supdt, ,

is confirmed®,

3 We have heard the learned counsel for the applicant and
perused the & record, Firstly we find that in the reply filed

by the respondents in para 7 of the preliminary objections it is
stated that the respondents hzve not received any appeal/revision
or representation from the applicent and sc the application is
barred by non-exhaustion of departmental remedies, This is
incorrect statement of facts, because the the respondents huve ﬂl
themselves annexed copy of the order of the appellzte authority

(annex.re XIx),

4, The disciplinary authority in fact has not ap;lied his
mind at all, Even in a case where the delingquent rleads guilty
of charges framea against him on certain cord itions that the
misconduct alleged against him has been due toc ertain facts
beyoﬁd his control, the disciplinary authority should have apilied
his mind to the pleas taken by the delinquent for acts end
omissions which amounted to misconduct under the conterned
service rules, The inquiry officer was satisfied/as is alsc
evident from the Pindincs given in his succinct report that the
applicant was very much disabled because of the serious ailment
of his wife and was running z=fter her proper treatment, The
disciplinary aithority hasnot touchad this aspect at all, A

government servant in ordinary course is sntitled to certain perind
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of sanctioned leave and that is due to him either he has 8arned it cr
he wants to utilise the same without any remuneration in an exigency
which makes him impossible to perform his duties, It is for the
authorities to consider whether the case Por sanction of leave is
genuine or it is only a pretext for the employee to remain away
from the duties, That aspect of the matter hasnot been dealt with
by the inquiry officer and in fact he hes left it fur cons=ideration
of the disci-linery authority, Unauthorised sbsence can be turmed
to be one where the employee is out of duty without any sanctioned
without
lzave or/permission of the concerned asuthority, But it has to be
considered  whether there uas such circumstances beyond the control
of the employse that he could not take time to int imate the
authorities about his absence, In fact this was the iscus which
was to be considered by the inquiry officgr in giving finding of
guilts The charge agsinst the applicant was that he remained absent
unauthorisedly from 12,290 to 10.10.90. This perind cannot be
said to be along absence from duty in case of a person who hos
to attend his ailing wife and in fact it ig not rebutted that tre
wife did not suffer an abortion and was under treatment for the
same, Even in the case of ladies the government has psrovided
three months period of mternity lsave, The applicant could have
been considered vhether his absence from duty ishonafide for the
treatment of his wife or it was a lame excuse, as said above both
the inquiry officer and discinlinary atthority failvd to consider
this aspect,
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Se Surprisingly and shockingly the apjellate suthority pessed
on= lins order confirmming the punishment hut without applying his
mind to the pathetic circumstances detailed in the memo of appeal

by the applicant, This order cannot be susteined,
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6. Since nobody is gresent on behalf of the res)ondents, we

have considered the averments made in the counter and the annexurss

annexed to the same,

80 after a careful consideration of these

facts we find that the order of punishment hasheen passed in a

cryptic manner without agplication of mind by the disciplinary as

uell #s appellate authorities,

irpugnerd

Accordim ly, the/order of the

Assistant Operating Supevintendent dated 7.12,90 is quashed and

set aside. The applicant is reinstated in service with the limerty

tn the resnondzsnts to sroceed, if so &
¥ s

ivised, with a peopsr inguiry

under Fule 9, Discipline and Appeal Rules 1558 against the apprlicant

after giving him fullest opportunity.

The applicant shall be

entitled tcu w=nes Prom the date he joins his service after rein-

statement. The raspondents shell reinstate the applicant in service

within 2 months from the date of receipt of this judgement., The
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period intervening Pron Lha Jate of removal i.8. 1012.90 ti11 the

date of his reinstatement by virtue of this crder shall be decided

by the respondents finally on theg result of the aforesaid inquiry,

if that is undertsken by the respondents, 1In case any inquiry ‘=

held the applicant shall be mnpsidered for payment of  his . wages

provided he satisfies the respondents that he was not gainfully

encaged elsewvhere during this period,

In these circumstances the

parties sre directed to bear their own costs,
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( B.qusiﬁg;:)

Fember {A)
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{ JuFs Sharma )
Member (3J)




