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JUDGMENT

(Delivered by Hon'ble mMr,S,P,Mukerji, Vice Chairman)

In this application dated 10,2,92 the applicant has
challenged the_ impugned motice dated 16,1.92 at Annexure, 8,3 is=ued ynder
Bule 5(1) of the Central Services (Temporary Services) Rules by which
her services as Senior Resident (Gynae & Obst.) were terminated

on the expiry of one manth from the date of service of the notice,

2 The applicant iz an MBBS, M and was sppointed. as Senipgr
Resident (D-bst. & Gynze) under the residency scheme in Deendayal Upadhyays
Hospital (hereinafter referred tp as Hospital), Mew Delhi under the

Delhi Adminietration on 30.4,99 for a period of three ysars,

Under

the scheme she was to be treated as temporary covernsent servant subject
The ;
toAgcs (Temporary Service) Rules. It appears that on 2447,91 a Staff

Murse of the Hospital was being subjected tg dianngstie l=proecopy and
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Chromotubation for infertility, The 2pplicabt was assisting
Dr,S.Misra the speeciaglist in Gyhaecology. The applicant u:o’ asked
the Staff Murse on duty in the Qperstion Theatre one Smt,Dhawan
to provide Methylenme blue dye for Chromotubation. The =aid Nurse

A naid
instead of, Dye goave her Gentian vinlet which has the same colour
as Mathyle;: blue dye, The applicant pushed the dye intg the
Uteiine cavity without proper checking, The specialist Cyneecologist
Dr,Misra who was doing laproscopy detected through the laproscgpe

that it was not Methylens hlus dye which had been pushed into to

the patient, BPecause of this mistake the patient developed signs
of distension oe abdomen, On findino the mistake Dr,Misra asked
&

the applicant to push normal saline solutign for internal washing,

However, the patient developed distension otbthe abdomen for

which she was operated and laparotomy wee done. Woen her conditign
did mot jirp;rm#ihe valuntarily transferred herself to amather
hospital wvhere after come spECialiét treatment she ngt relisf

after some time. Om A preliminary enquiry z%? held by an enqguiry
committee consisting of Director-cum=Profescer and Head of

0bst, & Gynae. and Professor, Head of Pharmacology, Moulana Azad
Medical College, NeuDelhi to examine the Complaint of the Staff

Nurse who suffered dues to the afaresaid negligence, 0On 25.9.91

the applicant was asked to make a statement befgre the Enquiry
Qfficer, The enquiry report was submitted an 24,7491 2nd zbout

six months thereafter by the impugned noticsldated 16, 192 at
fAnnexure, 83 the applicant's services were terminated, The
applicant 's representation dated 23,1.92 at Annexure,A,4 has remained
unresponded, The applicant has Ehallong-ed the impggned motice of
termination of her Serviees on punishment inflicted on her in viglat-
ion of Article 311 of ths Constitution of India, She has arqued

that the allenation gf negiligence camot be levelled against her

alone as the Staff NMurse and the Specialist Cynaegologist wers =1lsg
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invnlved' in the whole operation, The colour of Centian vinl.tz
and Methylene blue being the same she Could not be h\eld quilty

28 it was for the Staff Nurse to sslect the correct material.

The 8enior Residents are only training doctors and ate rot
supposed to take independent decision. ncca.rding to the appliecant
she was mot g'ivan any opportunity to defend her case befare the
Enquiry Committee and the report of the Enquiry Committee has
not beeﬁ supplied to her, She has referred to a number of ruling@s
of the Hon'ble Supreme Court whereby ewen an inngcupus order of
termination simplicitor can be gone intp by the Cpurts and sst
=side if the foundation of sub an order is based on alleged #is-

conduct for which punishmebt is awarded under the garh of terminate

ion simpliciters

3o In the counter affidavit the respondents have stated
that the petitionmer was not a trainee but an M.D, in Cynae and

it was her duty to check the Dye provided by the Staff Murse hefore
pushing it inta the patient. The Specialist Cynaecologgist Do,
Misra was doing laproscopy and could mat be held XX responaible
for the wrong Dye and that she immediately pointed owt the mistake
through laproscopy. It was a serious lapse of duty on‘the p.rt'
of the applicant, They have also stated that the Senior Resident

is mot a trainee doctor and the applicant cannot absebwefersels

om o
r the responsibility of the mistake,
&
4, No new point has been brought out by the applicant
A\
in her rejoinder,
9 e have heard the arguments of the lsarned counsel

for both the parties and gone through the dgcuments carefully,.The

learned counsel for the respondents furnished a photo copy of

hadl
. the report of the Enguiry Committee. The EMguiry Committee found

&
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‘that "Sr.Resident Dr,Mita failed to recognise the difference in
the Calour of Centian violetg FromVMethylene blue and also did rmot
enguire fram the Staff Nurse what dye had been provided by her®,
The Committee found that Or,Misra had paid adequate attention to
look after the patient, Apart from this the Committee did not
give any finding so far as the applicant is Concerned, The impugned
notiée of termination dated 16,1,92 reads as followss
"In pursuance of sub-rule{1) of Rule 5 of the Central
Civil Services (Temporary Services) Nules, 1965, I
(Or,v,8,8ingh,l, Medical Superintendent, D,D,U/Hospital,
Hari Nagar, New Delhi) hereby gives natice to Dr,(Mrs)
Anita Rajorhis, Senior Resident (Gynae & Obet,) that her
services shall stand terminated with affect from the date
of expiry of 5 period of one manth from the date an which
this notice is served on, or as the case may be, tendered
to her, "
The order does mot cast any stigma and is an order of terminatdon
simpliciter, For such an grder the requirément of article 311 of
the Constitution is not called for unless it is prima. fecic a case
of punishment. The provision of ¥emporary Service Rules can be
invoked where a temporary Government employece is mot found suitable
for the post. In one of the latest Judcmentsin State of U.P, and
Judgment Today ]
amther Vs, Kaushalkumar Shukla, (3. T) 1991(1) SC 108 a three Judge
&
Bench of the Hon'hle Supreme Court ruled that the Services of Temporary
Covernment amplﬁyees can be terminatec!knj unsatisfactory performance
1o
and juniors retained if they are hard working or more suitable, It
was further held that a temporary Goverrment Servant has mg right
to hold that post and his ger%ie}e_g can be terminated with one manth's.
notice without assigning the reasone) on the ground of unsatisfavtory
service, in public ingerest, for misconduct or inefficiency in accorde
o™
ance with the terms of sarvices,a{ statutory rules or by holding an
ov e vilivea
enquiry a‘: disciplinary proceedings, It was held that the tws decisions
; 5
to be kept in view are whether the amployee has a right to the post :

and whether there is an evil Consequence, , It was held that termination
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of temporary sService does mot entail an evil consequence, The
ruling in Nepal Singh's cass (.413 1980 SC 1459) was oguerruled as
per incurium by a three Judge Bench in R,K,Misra Vs, U,P.State
Handloom Corporation, 1988(1) SCR 501 and this ruling was upheld

by the ampther three Judge Bench in Kaushal Kumar Shukla's case.

6. In Champaklal Chimanlal Shah Vs, Unign of India,

AIR 1964 SC 1854 it was held that if a preliminary enquiry is held
to dacide thec::\”é; of action it will not ipse facto 1&“:‘\;9 o
to the conclusion that the action against an employee b;’ amounted tg
infliction of punishment, 1In A.,G.Benjamin Vs. Union of India,

AIR 1967 SC 185 as also in R,K.Misra's case cited sbove, the

Supreme Court held that aven\where formal departmental enquiries u
initiated it is npen to the authority to drop further proceedings&

and tzke action simpliciter.
5

T A doctor in ayoperation theatre has 5 Qrave res-
PonSi.bility.ﬂ‘.&n)i:tﬁ‘#e or death lies in his or zﬁ? her hand. Any
nagngeﬁce whther direct or constructive cannot be condoned,

The applicant cannot shark her responsibilities as a Senior Resident
by ?:ﬂzz-;ing t;ue"jc?ﬁs:r% of two injectible liquids or by depending
blindly upon the Staff Nurse, It will rot be in the public intesrest
to retain such a doctor in Temporary Service till she is more care-
full and conscigus of her profound respomdibilities as a doctor gor a

surgesty ,
&

8. In the conspectus of facts and circumstances and the
clear rulings of the Hon'ble Supreme Court, we see no force in the
application and dismiss the same under Section 19(3) of the Admini-
strative Tribunals Act without any order as tp Cosits,

/.‘
(3.PeSHAMAY DY o (SePMUKERDT)
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