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1. Whether Reporters of tocal papers may be
allowed to see the Judgment? '

2. To be referred to the Reporter or not?

JUDGMENT

(Delivered by Hon'ble Mr.S.P.Mukeiji, Vice Chairman)

In this application dated 10,2.92 the appUcant has

challenged the impugned notice dated 16.1,92 at Annekure. A.,3 issued under

Sule 5(1) of the Central Services (Temporary Services) Rules by which
her services as Senior Resident (Gynae &Obst.) were terminated

on the expiry of one month from the date of service of the notice.

The applicant is an MBBS, M3 and uias appointed, as Senior

Resident (Obst. &Gynae) under the residency scheme in Deendayai Upadhyaye
Hospital (hereinafter referred to as Hospital), New Delhi under the
Delhi Administration on 30.4.91 for a period of three yaars. Under

tl^scheme she was to be treated as temporary governi|ent servant subject
to^CCS (Temporary Service) Rules, It appears that on 24.7.91 a Staff
Wurse of the Hospital was boing subjected to diagnostic 1-pioscopy and
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Chromotubation Tor infertility# The applicaibt ii,as assisting

Dr.Stflisra the specialist in CynaeooloQy# The applic>nt wa® asked

the Staff Wurse on duty in the Operation Theatre one Smt»Ohawan

to provide !»iethylene blue dye for Chromotubation. The said "Jurse

instead of^Dye gave her Gentian violat ii/hich h,->s the same co'̂ our

as Wethylena blue dye. The applicant pushed the dye into the

Uterine c-vity without proper checking. The specialist Gyneecoiogist

Or.risra who was doing laproscopy detected through the laproscope

that it was not flethylens blue dye which had been pushed into to

the patient. Because of this mistake the patient developed signs

of distension o^ abdomen. On finding the mistake Or.flisra asked

the applicant to push normal Saline solution for internal washing.

However, the patient developed distension the abdomen for
t-

which She was operated and laparotomy was done. U^en her condition

did notfifpTcV^he voluntarily transferred herself to another

hospital where after Some spbclailst treatment she got relief
»i. . i\after some time. On ^ prfeliminary enquiry held by an enquiry

committee consisting of Director-cum-Profescor and Head of

Obst. &Gynae. and Professor, Head of fharm-.oology, l^ulana Izad

Medical College, (fewDelhl to examine the complaint of the Staff

Murse who suffered due to the aforesaid negligence. On 25.9.91

the applicant was asked to make a statement before the Enquiry

Officer, The enquiry report was submitted on 24.7.91 and about

six months thereafter by the impugned .Totice dated 1£,1,92 at

Annexure,A.3 the applicant's services were terminated. The

applicant's representation dated 23,1.92 at Annexure.fl.A has r«T,alned

unresponded. The applicant has challeng-ed the impggned rtjtice of

termination of her Services on punishment inflicted on her in violat

ion of Article 311 of the Constitution of India. She has argued

that the allegation of negiligence can.iot be levelled against her

alone as the Staf^ ^Ju^se and the Specialist Gynaeqologist were also



inuolved in the whole operation. The colour of Centian violet^

\ ^
and Methylene blue being the same she Could not be held guilty

PS it was for the Staf^ Nurse to select the correct material.

The Senior Residents are only training doctors and ate not

Supposed to take independent decision, "According to the applicant

she was not given any opportunity to defend her case before the

Enquiry Committee and the report of the Enquiry Committee has

not been supplied to her. She has referred to a number of rulinfs

of the Hon'ble Supreme Court whereby even an innocuous order of

termination simplicitor can be gone into by the Courts and set

aside if the foundation of suh an order is based on alleged Ais>

conduct for which punishmebt is awarded under the garb of texninat-

ion simpliciter.

3, In the counter affidavit the respondents have stated

that the petitioner was not a trainee but an 1*1.D, in Cynae and

it uas her duty to check the Dye provided by the Staff ''Urse before

pushing it into the patient. The Specialist Gynaecologist Or,

Misra was doing laprosoopy and could not be held xx responsible

for the wrong Dye and that she immediately pointed o«iit the mistake

through laproscopy. It was a serious lapse of duty on the pert

of the applicant. They have also stated that the Senior Resident

is not a trainee doctor and the applicant cannot absattftH^erself

er the responsibility of the mistake,

• No new point has been brought out by the applicant

in her rejoinder.

5, uJe have heard the arguments of the learned counsel

for both the parties and gone through the documonts carefully,The

learned counsel for the respondents furnished a photo copy of

KohcL
the report of the Enquiry CbmmittBe. The EWt^uiry Committee found
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that "Sr.F^esident Or, %»ita Failad to recognise the difPerence in

the Colour of Hentian uioletf froiti nethylene blue and also did not

enquire from the Staff Nurse what dye had been provided by her".

The Connittee found that Or.Miera had paid adequate attention to

look after the patient. Apart from this the Cbmmittee did not

give any finding so far as the applicant is Concerned, The imsuqned

notice of termination dated 16,1,92 reads as follousi

"In pursuance of sub-rule(l) of Rule 5 of the Central
Civil Services (Temporary Services) Pules, 1965, I
(Dr.V.S.Singhgl, fledical Superintendent, 0,0,U.Hospital,
Hari Nagar, New Delhi) hereby gives notice to Dr.(flrs)
Anita Rajorhia, Senior Resident (Gynae &Obst.) that her
services shall stand terminated with affect from the date
of exidry of a period of one month from the date on which
this notice is seroed on, or as the case may be, tendered
to her,"

The order does not cast any stigma nnd is an order of terminatrlon

simpliciter. For such an order the requirement of Article 311 of

the Constitution is not called for unless it is prime facie a case

of punishment. The provision of temporary tervice Rules can be

invoked where a temporary Government employee is not found suitable

for the poet. In one of the latest Oudrmentsin State of b',P, and
0uctg Todqy

another Vs, Kaushalkimiar Shukla,p,T.) 1991(1) SC 103 a three Judge

Bench of the Hon'ble Supreme Court ruled that the Services of Temporary

Government employees can be terminated unsatisfactory performance

and juniors retained if they are hard working or more suitable. It

was further held that a temporary Government Servant has no right

to hold that post and his services can be terminated with one month's

notice without assigning the reasons^on the ground of unsatisfavtory

service, in piilio interest, for misconduct or inefficiency in accord-
anf*'ancB With the terms of servicesstatutory rules or hy holding an

Ovenquiry ^ disciplinary proceedings, it was held that the two cwS^ns-
lU

to be kept in view are whather the employee has a right to the post

and whether there is an evil consequence, , It waS held that termination
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of tempoiary service does not entail an evil consequence# The

ruling in Nepal Singh's case (AIB 1980 SC 1459) was overruled as

per incurium by a three 3udge Bench in n.K.Pllsra Vs. U,P.State

^ Handloom Corporation, 1998(1) SCR SQl and this ruling uas upheld

by the another three Budge Bench in Kaushal Kumar Shukla's case#

In Chompaklal Chimanlal Shah Us, Union of India,

AIR 1964 SC 1854 it uas held th;it if a preliminary enquiry is held
toiwse LtocdL

to decide the of cction it uill not ipso facto to

to the Conclusion that the action against an employee amounted to

infliction of punishment. In A,G,Benjamin Vs. Union of India,

AIR 1967 SC 185 as also in R,K,flisra*s case cited above, the

Supreme Court held that even where formal departmental enquiries cvu.
tu

initiated it is open to the authority to drop further proceedings

and take action simplicit«r,

^ doctor in atioperation theatre has a grave res-
"ni^fsalCv^

Ponsibility, 43^ life or death lies in his or jta her hand. Any

negligence whther direct or constructige cannot be condoned.

The applicant cannot shirk her responsibilities as a Senior Hesident
CWSe/vluinq •'̂ mnru.lANvl^by the^t^lours of two injectlble liquids or by depending

blindly upon the Staf^ Nurse, It will not be in the public interest

to retain such a doctor in Temporary Service till she is more care-

full and Conscious of her profound responiibilities as a doctor or a

surgeolfi.

Conspectus of facts and circumstances and the

clear rulings of the Hon'ble Supreme Court, we see no force in the

application and dismiss the same under Section 19(3) of the Admini

strative Tribunals let without any order as to costs.

k33492.
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