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D.A. 3331/92

0 R P E R

/"Hon'ble 3hri B,3. Hagde, Member (Oudicial)_/

The applicant has filed this application under

Section 19 of the Administrative Tribunals Act, 1985

aggrieved by the impugned orders dated 8.12.1992

(Annexure *0') and dated 15.12.1992 (Annexure 'K')

against non—promotion to the post of Deputy Director

(Trainee) and again making an attempt to fill the post

by transfer in violation of the recruitment rules.

Accordingly, the applicant prays for the following

reliefs

(a) That the respondents be directed to

promote the applicant to the post of

Deputy Director (Trg.) in the payscale

of Rs. 3000-4500 with effect from 1.9,92

with all consequential benefits etc.

(b) To quash the orders dated 8.12.92 (Annexure 'O')

and dated 15.12.92 (Annexure 'K') as ultr;

vires to the provisions of the Constitution.

During the course of hearing, on behalf of Shri Ram

Nath Ram, learned counsel, for the f^tit iortur Shri R.K.

Kamal, filad M.P. No, 1006/93 seeking his implaadement

as the intarvenor in this O.A. as one of the respondents

Mia



(g)

and prays for clubbing of O.A. No. 2223/92 for hearing

of detarmination of the issues involved on the plea that

his interest and legal rights shall be adversely affected

by grant of any relief to the applicant in O.A. No. 3331/92

if the petitionar is not implaaded as respondents in the

said O.A. After hearing the parties, M.P. was allowed.

The O.A. No. 2223/92 has bean tagged on with O.A. No.

3331/92 filed by the applicant.

3. Similarly, the learned counsel for the applicant,

Shri Rakesh Khanna, also filed 1*1.P. No. 1491/93 seeking

impleaderaent of the petitioner, Shri O.D, Kapoor as addi

tional respondents in O.A. No. 2223/92 filed by Shri Ram

Nath Ram and the same was allowed.

The brief facts of the case are,that the applicant

was appointed on probation for a period of two years to the

post of Principal, Assistant Insoactor of Training, Uice-

Principal, Industrial Training Institute in the payscale

of fbo 350-900 by the Chief Secretary, Delhi Administration

on 1.7,70. In 1974, he was again apoointed on probation

for a period of two years to the post of Principal (Class I

Junior) by the respondents and he completed period of pro

bation satisfactorily. He was further promoted to the



substantive/regular post of Assistant Oiractor/Principal,

(BTC)
Basic Training Centre/in the Directorate of Training and

Technical Education in the payscale of Rs* 1100-1600, being

the senior-most eligible person and he was alloued to

continue on ad hoc basis till 1977, The applicant con

tinued to uork in the promoted post of Assistant Director/

Principal in the Basic Training Centre/Assistant Apprentice

ship Advisor on adhoc basis. He was allowed to continue

from time to time in the said post by the Administrator

with the prior approval of the UPSC upto 27.2.1990 on

adhoc basis in the scale of Rs. 1100-1600 without any

break. Though the applicant continued on adhoc service

and made various representations vide dated 30,9.37 and

16,10.1992 respectively requesting for confirmation.

However, he was confirmed only on 27,2.90 along with others

in the above post.

is an undisputed fact that at the time of
I

appointment of the applicant, there were no recruitment

rules exist for the appointment of the post of Assistant

Director/Principal, BTC/Assistant Apprenticeship Advisor,

Both the posts carry same payscale of R,. 1100-1600 and

are equivalent posts. However, the recruitment rul
es were

promulgated by the Lt. Governor only in 1981 for the



ippointmBnt/promotian to the aforesaid posts,

6, The rulas regarding the promotion to the post of

Principal/Assistant Diractor/Assistant Apprenticeship

Adv/isor which were framed in the year 1981 as also the

promotion of the applicant was challenged before the

Supreme Court in writ petition No, 6944/81. In the said

petition the respondents herein filed their affidavit

wherein it was specifically averred that there was no

irregularity in the appointment of the applicant and his

appointment was made following the due procedures as

prevailed in the year 1976. The same has not been denied

by the respondents in this petition. Therefore, the learned

counsel for the applicant contends that it is incorrect

on the part of the respondents to say at this stage that

the petitioner was appointed without following the proper

selection process as Principal, BTC. As stated above, the

said rules were challenged in the Supreme Court by way of

writ petition filed by one of the diploma holders, Shri S.K.

Plishra. The challenge was on che ground that the diploma

holders were excluded totally from the purview of promotion,

It is not in dispute that the applicant had been working

in the payscale of As. 1100-1600 eversince 1976 without any

break. Ultimately, the writ petition filed by Shri S.K.



Mishra uas dismissad in limini as aarly as 1;6th Novamber,

1981. i

7, The post of Deputy Diractor fell wacant with effect

from 1,9.92 and the applicant being the senior-most was

eligible candidate for promotion to that post. Nevertheless,

the respondents did not promote the applicant to the said

post on the plea that under the recruitment rules, only

an officer with "thraa years reqiflar service possessing

a decree is eligible* since the applicant was confirmed

only on 27.2,90, he had not completed 3 years* regular

service as required under the rules in the year 1992,

8, The learned counsel for the applicant, Shri Rakesh

Khanna, contended that despite third respondents reply

dated 15,12,92, the Director of Technical Education vide

his letter dated 16,12,92 has written to the UPSC to con

sider the case of the applicant for promotion as "Deputy

Director" as the applicant had been working in the post

continuously for 15 to 16 years and also stated that non-

confirmation of the applicant was due to the reasons beyond

his control and because of the lapses on the part of the

Government and requested for fresh OPC to be convened.

Having not acceded to the request of the applicant, he has

challenged the imougned orders on the following grounds;-



That the re pendents intend to fill up

the post of tleputy Director by transfer

which is totally arbitrary and violative

of the rules. According to the recruitment

rules for the post of Deputy Director, the

respondents are to fill up this post in

the first instance by way of promotion from

amongst the assistant Director/Principal,

III/Assist ant ^prentice ship Hdviser who

have three years experience in the said

post. Therefore, the action of the

respondents in trying to fill up that

post by way of transfer is totally

arb itrary.

Since the applicant has been working in

the feeder cadre post ever since 1976

continuously and regularly without

any break he ought to have been considered

for the post of Deputy Director as and

when a vacancy occurs.

In view of the well-settled principle of

law as laid down by the Supreme Court in

the case of Direct Recruit Class II

Engineering Of ficers* Association v.State

of Maharashtra( A'/g9i> SAi. 1607) wherein

it is categorically held that once an

incumbent is appointed to a post whether

following the rules or not his seniority

is to be counted from the date o f his

initial appointment and not from the date

of his confirmation etc. In that view of

the matter, the petitioner is fully entitled
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to get the benefit of seniority and to be

considered for the post of deputy Director.

That the Respondents have failed to appreciate

that the settled principle of law is

that the services on officiating basis/ad hoc

period is to be counted towards regular

service for the purpose of computation of the

e;^erience. This is reiterated in the case of

UDI V/.3 M.P.Singh(1991) 16 ATC 459 1990

Supp.S.G.G. 70 )

The respondents have erred in not taking into

consideration the period of service rendered

by the applicant as assistant Director from

1976 to February, 1990 for computing his

period of e)qperience and denial of

oomputition of period of service rendered

by the petitioner on the same post before

his confirmation for 14 years is arbitrary

and violative under Articles 14 and 16 of

the Constitution.

The applicant is having a past ejqperience

of 16 years in the feeder oadre and is

a degree holder and he is otherwise eligible

to be promoted to the post of Deputy

Director. As such the power of relaxation

should have been exercised and not exercising

the same is contrary to the provisions of the

Constitution •
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In reply, the respondents did not controvert

many of the facts narrated in the petition except

stating that the applicant had been working on adhoc

basis and not a confirmed officer. The respondents

also contended by saying that he was allowed tc work

on adhoc basis capacity till a regular appointment is

made in accordance with the rules. As the recruitment

rules did not exist, as such, he was not appointed in

accordance with the rules. According to the recruitment

rules, 3 years regular service in the post is necessary

which is a condition precedent and the apolicant does not

fulfil, as such, he is not eligible for promotion to the

post of Deputy Director (Trg.). It is not denied by the

I

respondents that the applicant was continued on adhoc

capacity and this arrangement continued till a regular

appointment is made in accordance with the recruitment

rules•

10. Ue have heard the learned counsel for the parties

and perused the records. In this connection, the following |
f

I
rules are relevant for the purpose for the post of Principal,

ITI/Assistant Director/Assistant Apprenticeship Adviser.

Originally, under the recruitment rules of 1981, only those

who possess degree in mechanical/electrical/civil engineer-

ing technology of a recognized university or equivalent



-10-

uith the 8 years sarv/ice in the grade rendered aftsr

ippointment thereto on a regular basis are eligible

to be pronoted from the feader post.

11, Thus the diploma holders were pincluded

getting any promotion to the aforesaid posts. As stated

above, though they have challenged the recruitment rules

before the Supreme Court, the same uas dismissed in limini

and, thereafter made representations to the competent

authority which ultimately wade the authorities to amend

the recruitment rules in the year 1909 making the diploma

holders eligible to be promoted to the post of Assistant

Director/Principal, ITI/Assistant Apprenticeship Adviser

with a note "The requirement about the educational qualifi

cation shall not be applicable in the case of departmental

candidates holding the feeder post on regular basis on the

date of promulgation of the rules,"

12, In so far as the post of Deputy Director is concerned

no change was effected in the year 1989 and a minimum

eligibility criteria laid down under the rules, with 3 years

regular service in the grade and possessing degree in

mechanical/electrical/civil engineering of a recognized

university or equivalent thereto.

13, In the light of the above, the question for consi

deration is whether the applicant is otherwise eligible



to be considered to the post of Deputy Director (Trg.)

on 1,9,92 when the vacancy occurred after the retirement

of one Shri S.C, Kapoor. It is an admitted fact that the

applicant had bean appointed to the post of Principal,

BTC in the Directorate of Training and Technical Education

in the year 1976 on adhoc basis initially till 1977 or

till such time regular arrangement is made, whichever is

earlier. It is contended that though he had been appointed

initially for a temporary period, and as he was appointed

to a substantial vacancy, his appointmant had been extended

from time to time with the prior approval of the UP3C till

1990,

14, The main thrust of ' ' - arguments of the learned

counsel is that since the applicant had been working right

from 1976 without any break in the post of feeder cadre

of Assistant Director/Principal, ITI/Assistant Aporentice-

ship Adviser, initially for want of recruitment rules, his

services could not be regularised in the post in which he

held and later on for want of vacancy till 1992, he could

not be considered for the next higher post i,e. Deputy

Director (Trg,), Further, his adhoc appointment has been

made with the prior approval of the UPSC from time to time
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and the same should be considered as regular appointment

u/hich was made in accordance uith law. Sinca his adhoc

apoointment was made uith the prior approval of the UPSC

for a considerable number of years, it can be construed

as regular appointment initially in the absence of recruit

ment rules but later though a vacancy exist, they did not

confirm/regularise him in the post which he held. In

this connection, he relied upon the Delhi High Court deci

sion in Chander Bhan Sharma v. Delhi Administration

ruL.H. 1977 II Delhi 188_J7 case wherein the court held

that the provisional or adhoc appointment does not

itself confer any right on an appointee. Where, however.

person appointed on a provisional or on adhoc basis.

without reference to a selection or in anticipation of

rules or otherwise dehors the statutory rules, is aventualli

selected or confirmed or his initial appointment regulari

sed, the selection, regularisation or confirmation, as the

case may, be, would relate back j:o the initial apoointment

bacaua. uhat is conflrmsd or ragularlsad is tha aopointment

already nade." The regularisation or the selection is not

a fresh aopointment to the post of Principal, ITI uaa not

a stop-gap arrangement but an arrangement made against a

neuly created regular vacant post of Principal. BTC subject
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to the framing of rules which was axtendad from time

to time until regularisation that too with the prior

approval of the UP3C after following the prescribed

procedure. The applicant further states the contention

of the respondents that the delay in the finalisation

of the recruitment rulss was due to factors not within

the control of the respondents and on account of th(

recruitment rules being challenged in the Supreme Court

is not correct and not based on facts because immediately

after the promulgation of t^he recruitment rules in 1981

the diploma-holders challenged the promotion of the

applicant before the Supreme Court and the same was

allowed to be withdrawn vide dated 16,11,1981 itself.

15, U B are of the view^that there is considerable

force in the aforesaid contention of the applicant. As

a matter of fact, the recruitment rules 1981 provides

for the post of Assistant Director/Principal, ITI/

Assistant Apprenticeship Ad visor, a person should possess

a dagraa eta. Since t he dlclca holders chaiienged the

said recruitorent rules bafora the Supreme Court and

later on made representation to the competent authoriti,

that they should be given opportunlti
98 and make them

aligible to be on par with the degree holders. The

"attsr remained under consideration of the authorities
till 1989 and accordingly the recruitment rulss uere
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amended in 1989 making eligible the diploma-holders for

the post of Assistant Director/Principal, ITI/Assistant

Apprenticeship etc.

16. In the light of the foregoing discussions, ue

shall have to see whether the respondants are justified in

not'regularising the applicant in the post of Principal,

BTC/Assistant Director/Principal, ITI/Assistat Apprentice

ship Advisor etc. which he held for a period of 14 years.

The reply given by the respondants on the representations

made by the applicant dated 16.10.92 stating that even for

adhoc appointment to the post of Deputy Director since.

he did not fulfil the requirement of 3 years regular service

as required under the recruitment rulas, his request could

not be considered. Prima facie, such a contention is not

tenable. 3 years regular service is required for the

purpose of any promotion to be made in accordance with the

rules. The applicant, in this case, in view of his impending

retirement in the year Aoril 1993 and consequent upon th(

retirament of Shri S.C. Kapoor on 30.8.92, had requested

the autilorities to promote him on adhoc basis to the post

of Deputy Director. It is an undisputed fact, that the

applicant is the senior-most eligible candidate to be

promoted tot he Dost of Deputy Director and in order to

give an ad hoc promotion, it is not necessary to resort
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to the recroitn,ent rules uhich envisages for any promotion

to be made in accordance uith the rules, the candidate

Should possess 3 yaars regular service. As stated above,

it is not on account of non-availability of a post of

Assistant Director/Principal, BTC/Asaistant Apprenticeship

etc. that ha could not be confirmed/regularisad in the

aforesaid posts, although the racruitroant rules carae into

being in the year 1981 and he was otherwise qualified to be

regularised as per the recruitment rules. Further, the

respondents cannot take advantage of the content of the

UP3C *s latter because t hey did not furnish the required

particulars to the UPSC to convene the OPC immediately

after the superannuation of Shri S.C. Kapoor, thereby

the applicant's chances of promotion have been receded,

17, The learned counsel for the aoplicant contends

that under the recruitment rules, 3 years' regular service

means 3 years of regular experience and not that the

incumbent should hold the post as a confirmed officer. He

further contends that the date of confirmation is not the

reasonable criteria for assessing the seniority. The

crucial factor of assessing the seniority or eligibility

is length of service without break,temporary or permanent.

Under the recruitment rules, a discretion is given to the

respondents to relax the qualification uhich is arbitrarily
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not exercised in favour of the applicant in spite of

ious representations/recommendations. On behalf ofvan

the respondent No. 4, the learned counsel, Shri R.K.

Kamal, contends that Annexure A-1(recruitment rules)is

mean t for Direct Recruits and not for promotees. He

further contends that the term 'qualification' include

both degree and experience and not giving the benefit

to the promotees amounts to discriminatory and contrary

to the provisions of Articles 14 and 16 of the ConstitUr;

tion.

18, In the light of the above, one thing is clear

that the applicant had been working continuously without

any break since 1976 against a substantive post and in

view of the various decision of the courtsincluding the

Supreme Court of India, the date of confirmation is not

the reasonable criteria for assessing the seniority.

the crucial factor for assessing the seniority or eligi

bility is length of service without break whether

temporary or permanent etc. The learned counsel for

the applicant relied upon the following decisions in

support of his contention:-

1, P.Y, 3oshi vs. State of l*laharashtra
( 1969 (3) see 134 )

2, Direct Recruits Class II Engineering
Association vs. State of Maharashtra
( 1990 (2) see 715)

Both are constitutional court's judgement.



3 Union of India v/s. M»P» Singh
( 1991 (16) ATC 459 )

4, S.P. Patwardhan v/s. UOI
(AIR 1397 SC 2051 )

5. Narendra Chadha vs. UOI
( 1906 (2) see 157)

Regarding pouier to relax educational qualifications, s

Ire relied upon -

1) flohd. Sujat Ali vs. UOI
1975 (3) sec 765

2) State of Andhra Pradesh vs. P. Daleep Kumar
(1993 (2) sec 310 )

3) 1*1, nurgesan vs. State of Tamil Nadu
( 1993 (2) see 340)

which says that if persons belonging to different sources

and integrated to one class, they can be classified for

purpose of promotion on the basis of their educational

qualification. Hence, Articles 14 and 16 would not be

violative. It is further observed in Mr. Murgesan's case

that since the decision of the constitutional Bench in

T.N, Khosa (1974) case this court has been holding uniformly

that even where Direct Recruits and Proraotees are integrated

into a common class, they could, for all purooses of promo

tion to the higher cadre, be classified on the basis of

educational qualification."

20, It is true that courts have held that seniority alone

is not the criteria for promotion to the next higher grade



eligibility is the first and foremost consideration

for promotion having regard to the provisions of the

recruitmsnt rules. In the instant case, it is not the

case of the respondents that the applicant uas not

eligible to be considered for regularisation in the post

in which he held continuously for a period of 14 years

and it is possible for the department to regularise him

in the post of Principal, BTC immediately after the rules

came into being. Any dispute that might have cropped up

subsequent to the promulgation of tha recruitment rules

by the dioloma holders should not hamper the prospects of

the otherwise eligible candidates like the applicant.

Though the respondent No, 4 was promoted to the post of

Assistant Director/Principal, ITI/Assistant Apprenticeship

Advisor on adhoc basis in the year 1984 and he was confirmed

in the year 1990 he was not eligible to be considered along-

with the applicant till 1989. Therefore, it is clear

that respondent No. 4 was neither eligible for promotion

to the post of Deputy Director under the unamended rules

nor under the amended rules. Hence, the r
espondent No, 4*3

right was not infringed as he has not been div
ested by the

impugned amendment of any right which he possessed befon

the unamended rules.
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21 • For the raasons stated abo\/e» this application is I

disposed of with the follouing directions J-

(1) The impugned orders dated 8,12,92 (Annexure *J*) and
dated 15,12,92 (Annexure 'K') respectively are hereby
set aside and quashed,

(2) Ue direct the respondents to regularise the service
of the applicant in the post in which he held i,e.

Principal, BTC considering his eligibility, qualifi
cation and experience in accordance with the rules,

keeping in view of the recruitment rules 1981 as he

uas otherwise qualified to be considered for the

same,

(3) The amendment of the recruitment rules in the year
1989 which is applicable to the diploma holders and

not the applicant, therefore, it would not come in

the Way of apolicant's services being regularised in

accordance with the rules much prior to 1989, It is

not the case of the respondents that for want of

vacancy that his services could not be regularised

and it is an admitted fact that they did not regu

larise his services in the post which ho held till

the recruitment rules was amendad in the yuar 1989,

As such, his regularisation should take place prior

to 1989 and be done in accordance with the rules,

(4) Once ha is regularised in the feeder cadre i,e.
Principal, BTC, etc, he would automatically be eli

gible to be considered for the oost of Dy,Director

(Trg.) when the vacancy arose in the year 1992 there
by, he shall be qualified to be considered for the

post of Dy,Director (Trg,), Ue further direct that

since the applicant has retired from service w,B,f,

30,4,93, ha shall not be entitled for any arrears of

pay, but only he shall be considered for the post

of Dy, Director (Trg,) u,e,f, 1,9,92 as prayed foi;
Further, if he is selected, consequential

reliefs would be for the purpose of pensionary bene
fits^ ^ this connection, we direct the respondents
to convene a fresh DPC and consider the promotion
of the applicant to the post of Dy, Director (Trg.)
u,e,f, 1,9,92 within a period of 3 months from the

date of receipt of this order.
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3h thisO«A», the leArred counsel, ^h.Rakesh

Khanna, seeks in^jle adment of the petitiorer, 5h. J-0•Kapoor!

as additional respondent.

The b ri^.f facts of the case are that

the applicant holds a civil post of Principal in

the pay scale of Rs 3000-4500 in the directorate of

Technical Education, delhi Aiministration. He has

been holding the post on ad hoc basis since 21.8.1984.

Initially, he joined the Delhi Aiministration as

Supervisor Instructor in the scale of Rs 250-380 in

1967 an promoted to the post of Foreman Instructor

in the year 1974. In 1975 he was selected as

Direct Flecruit to the post of Principal, Delhi

Administration, in the pay scale of Rs 400-950.

The contention of the learned counsel for

the applicant, Shri R.K.Kamal, in this case is that

the applicant is a diploma holder with required

experience v^hich was an alternative essential

qualification instead of Degree in Engineering.

The post of Principal in the scale of Rs 400-950

dl



a feeder post for the higher post of Principal in the

scale of Rt 11CX)-16CX)» As per ftecruitment Bules, 1981

(Annexure-VI) Degree in Hngineering is the minimum

qualification prescribed for promo tees for this post.

Since he is a diploma holder, he was barred from

promotion t® the grade of Its 1100-1600.; thereby

they protested and made representation against the

unjustified provisions which flopped their career

and amounts to discrimination between degree holders

and diploma holders. He further contends that pending

issue of recruitment rules, the respondents promoted the

petitioner on ad hoc basis w.e .f. 21.8.1984. against

a substantive vacancy • When the amended rul^ came

into being in 1989, the appo intmnet ,o f applicant alongwith
were regularised

ethers/ w.e.f. 27.2.1990. The post of Principal in the

scale of b 1100-1600 is the feeder category post for the

higher post of Deputy Director in the scale ©f b 3000-5000

25. The main contention of the learned counsel f

the applicant, Shri Kamal, is that the petitioner was in

the zone of consideration for the post of Deputy Directo;

in view of the respondent's order dated 23.3.90 giving

effect from 27.2.90 wherein the petitioner has been
shown
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it serisl No.§. ihough the Kspondents emended the

^c^itaent rules of 1981 in the yeer 1969 meking
eligible for the diplome holder for the post of

AssistentOirector/Principel, ITI/^pientioe^ip
Advisor, they did not teke the next logioel step
of emending 1981 rules for the post of Deputy

Qirector barring the promotees holding diploma

only from further promotion is a discrimlnaUon

VIS - vis other person in the seme cadre holding

e degree. Further, the learrKd counsel drews our

attention to the ifecruitment flules (Anre xure A-l)

xs ciXscriniin^iscriraln,toiy in nature as it ^oplies

only for direct recruits and not promoteesJie

further contends that the . „rd" qualification"

ere relaxable at the discretion of the UPSC in case

Of candiciates othe rwic
J^o According to

him, the relaxation provision is permissible both

to the degree qualification as well
as e xpe re ince .

view thereof, it is open to the responoents to relax

the required qualification if a candidate is otherwiese

possessing more than required experience etc. He further

contends that the recruitment rules are arbitrary and

discriminatory in nature betveen degree holder and diploma
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holders. Therefore, he prays for the following

rel ie f s8-

The portion ©f the Recruitment

rules for the post of ueputy

Director providing a degree as

essential qualification for

promo tees be quashed and set aside.

(il) The respondents be directed to count

the entire service of the applicant

from 21.8.84 as regular for the

purp^o^ of experience qualification

for the post of Deputy Director and for

the purpose of seniority. *

(iii)

(iv)

The respondents be directed to

consider the applicant for the post

of Deputy Director, if Becessary

by relaxing the provisions of the

rule s.

The respondents be directed to grant

all consequential benefits to the

applicant with interest.
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1. In reply, the oTficial respondent averred that

there is no cause of action in favour of the applicant.

The promotion of the applicant, along with others, to the

post of Principal uas done in accordance with the recruit-

int rules. In the recruitment rules for the post of

Principal in the scale of Rs ,3000—4500, departmeni-al

candidates holding the feeder post of regular basis are

entitled for promotion to 2/3rd quota post. There is only

one post of Deputy Director where promotion, degree in

ichanical/electrical/civil engineering is provided in

the recruitment rules. The applicant is only a diploma

holder and does not possess a degree in engineering as laid

down in the recruitment rules. The post is to be filled

by promotion from the senior-most eligible person. Since

the petitioner does not fulfil the required qualification

as per recruitment rules, he could not be considered.

27, Ue have perused the records and heard the

arguments of the counsel. The contention of the applicant

is that since the applicant is holding the post of Principal

in the scale of Rs,1100-1600 continuously without any

break since 1984, hip service from 1984 to 1990
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is being ignored for the purpose of continuing minimum

regular service of 3 years for the post of Deputy Director

(Trg.). Thus, he has been made ineligible for consideration

on both counts of not holding a degree as well as not

having' minimum 3 years regular service in the feeder

grade. Therefore, the prescription of degree as minimum

qualification for promotion is contrary to Articles 14

and 16 of the Constitution in the same cadre.

28. If an adhoc appointment is made against a long-term

vacancy and if an adhoc service is followed by regularfeation

according to rules, the entire service is counted as regular

service and seniority.

29. Recruitment for the post of Deputy Director by

providing a degree as an essential qualification deprived

the applicant and others uho are similarly situated in the

feeder category is violative of Articles 14 and 16 of the

Constitution. Relaxation is permissible for direct recruits

and not for promotees uould amount to discrimination.

30-, Lastly, the provision of degree as essential

qualification uas deleted for the feeder category in 1989,

why the same anology is not extended.

31. It is an admitted fact that the applicant in this

C.A. IS diploma holder and even in 1981 Rules itself degret

uas prescribed as essential qualification for holding the
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post of Principal, ITI/Assistant DirBctor/Assistant

Apprenticeship and the same uas relaxed to the proreotees

holding diploma in the year 1989 only.

32. Regarding relaxation, the Isarnsd counsel for the

applicant, Shri R.K. Kamal, contends that the qualification

is relaxabla at the discretion of the UP3C in case of candi

dates otheruisa well-qualified would include both degree

as well as experience. Further, relaxation provided only

for the direct recruits is arbitrary and discriminatory.

Uith great respect, we are not able to persuade ourselves

to accept the plea of the learned counsel of the applicant.

because in the recruitment rules essential qualificatii

prescribed ie degrea both for the post of Assistant Director

as well as Deputy Director. However, in the yaar 1989 pro-

moteas from the feeder cadre to tha post of Assistant

Director was made eligible to ba considered for the aforesaid

posts but the same logic has not bean extended to the post

of Deputy Director. The term 'otherwise well qualified'

would only mean that the candidate should posses
s minimum

qualification and more. In the event of his possessing

higher than the minimum qualification proscribed, UPSC

is empowered to relax regarding experience, desireable

qualification or age in a particul
ar case.

In the scheme of things, this can be
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sxtendsd only to tha direct recruits in order to attract

best available talents and it is the prerogative of competent

authority/Government to lay down requisite qualification

for a particular post. It is a uell-settlad principle

right from 1974, the Supreme Court laid down categorically

in T.N. Khosa v. 3 & K and, thereafter, holding informally

that even uhere direct recruits and promotees are integrated

into a common class, they could for purpose of promotion

to the higher cadre be classified on the basis of educational

qualification. The Apex Court in the case of Director. Lift

Irrioation Corporation Ltd v. Pravat Kiran flohantv and Others

j^199l) 16 ATC 467__7has held "that the Government due to

administrative exigencies, is entitled to and has power to

reorganise the existing cadres or amalgamate some or carvj

out separate cadres. The decision to amalgamate the exist

ing cad res by reorganising into two cadres was a policy

decision taken on administrative exigencies. The policy

decision is not open to judicial review unless it is mala

fide, arbitrary or bereft of any discernible principle."

the light of the above, the contention of the learned counsel

for the applicant is not tenable, because it is left to the

discretion of apoointing authority to prescribe requisiti

qualification which cannot be treated as discriminatory.

ft s
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Therefore, at the most, the present applicant can

seek for regularisation only after the amendment

of rules came into force in i9B9 and not anterior

to that. Therefore, the question of discrimination,

as alleged, does not survive in view ©f the aforesaid

proposition laid down by the ^ex Court., It is a

prerogative ©f the competent authority t© prescribe

essential qualification and other conditions and

lay down relevant rules for the purpose . Just

because amended provisions of 1989 have not been

extended to the post of Deputy director that by

itself does not amount to discrimination and

violative of Articles 14 and 16 ©f the Constitution

as alleged. In any event, the present applicant

cannot be equated with that of the applicant.

Shri JX).Kapoor, in O.a. N© . 333^92, and both

st and on d iffe rent footing. As mentioned e arl ie r.

Shri J -Kapoor* s services required to be regularised

much earlier than the present applicant as he was

otherwise qualified, whereas the applicant has been

qualified by virtue of the amendment of the
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recru itment rules in the year 1989 that too for the

post of Assistant Director/Principal, m/Assist ant

Apprenticeship Advisor. The learned counsel for the

applicant, Shri H.K.Katnal, cited two decisions in

support of his contention i.e . ATR 1989(2) SG 341

ard ATR i990(i) 3C 347. With great respect, both

the decisions are distinguishable and not applicable

to the facts ©f this case. The contention of the

learned counsel for the applicant that the relaxation
'•-is

pov\er provided to direct recruits and not for

promotees is an unguided pov\er is not correct and

not based on facts.

33, In the light of the foregoing discussions,

are of the view, that there is no merit in the

contentions of the counsel firstly because the

relaxation power is applied by the competent

authorities only in exceptional cases if the

candidate is otherwise well-qualified more than

the normal qualifications prescribed in the

recruitfljent rules. Therefore, the essential qualification

cannot be waived except the experience and the

age as the case may be .
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In the facts and circJmatancas of th a cassy

ua hold that the question of setting aside the portion

of recruitment rules does not arise. Normally, in the

absence of any malafida, arbitrariness in the recruitment

rules, the Court/Tribunal would not venture to interfere

in the legislative action of tha Government.

35. Regarding prayer No. 2, since the applicant

has been regularised after the amendment of the recruitment

rules, It is for the competent authority to consider and

determine uhethar it is necessary to consider his adhoc

S9r,/ice for the purpose of his seniority. Uherees in th.

case of Shri 3.0. Kapoor, Principal. BTC he uas otheruise

eligible to be regularised in the post of Principal, BTC/

Sssistant Oirector/Sssistant Apprenticeship Aduisor, all

posts are of equal rani^ and pay, houeuer, he has not bean

regularised on account of inaction on the part of th.

respondent for uhich he should not suffer. Both th.

applicant and respondent 2 in this petition are unequal

cannot be treated as equal in any sense. Further, the

fPles haae no retrospectiue effect, it uould have pros-

pectave effect, therefore, it could nnt i» AC could not,impair the existing

rights of officials who b.re aonofnf.w ,
poointed long prior to the

rules Cams into fores a...rce. Hence, the applicant can seek

rights of officials
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rsQularisation only aftsr the ainsndinsnt to racruitrosnt

rules, 1989.

Since the applicant is not otherwise qualified

for the post of Deputy Director, the question of relaxinQ

the provisions of the rules lies with the Executive and

it is not for the courts to interfere in such matters.

In the light of the above, ue are of the view,

that the application is devoid of merit and the same

is liable to be dismissed. Accordingly, ue dismiss the

O.A. with no orders as to costs. Both the O.As. No.

3331/92 and 2223/92 stand disposed of.

(B .S «H I'^l^
Hember (3) '

(S.R. Ad/ge)
Member (A)




