CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

0o Ao NOe335/92
Thur <ay this the29 th day of July, 1999

CORAM

i

HON'BLE MR, A .V.HARIDASAN, VICE CHAIRMAN
HON'BLE MRe S.Pe BISUAS, ADMINISTRATIVE MEMBER

shri R.B,Sharma, son of shri Sadhu Ram
Commandant SRPF Groupll
Tamtekdi, Pune maharashtra). ves Applicant

(By Advocate (applicant present in person)
Vse
1. Union of India through the
secretaryto the Government of India,

Mministry of Home Affairs
Notth Block, New Delhi.

2. State of Maharashtra through the
Chief Secretary, Mantralaya, Bombaye

3, The Under Secretary, Government of
Maharashtra, Home Deparrment,
Mantralaya, Bombaye.

4, The Desk Officer, Home Department,
Government of Maharashtra,
Mantralaya, Bomabye

5, Shri S.$.J09, Director General of
Police (Retd) C/o Director General of
Police, Police Headquarte, Bombay.

6, Shri V.K.Saraf, Director General of
Police,Police Headquarters,
B omb aYe

7. Shri P.S,MNarayanasuamy, Commissioner of
Pdlice, Pune (Maharashtra).

(8y Advocate Mg, Vanhdana Gore)

The application héving been heard on 22,7.199, the
Tribunal 7.19® delivered the following:

0O RDER
HON'BLE MR, A.Ve HARIDASAN, VICE CHAIRMAN

The applicant, Shri R.B.Sharma after serving
the Indian Army as an Emergency Comrissioned Officer
for four years was appointed to the Indian Police
Service in the ysar 1968 on his success in the Civil
Service Examination held in the year 1967, The benefit
of service in the Indian Army was granted to him and
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he was traated as an appointee of the year 1969 in
the Indian Police service. He was discharged from
service before completion of probation on 23,4073
under Clause 12(bb) of IPS (Probation) Rules. He
challenged the order success fully in Civil Urit
petition No.136/1974 befors the Delhi Hygh Courts
Though the order of discharge was set aside by the
High Court by order dated 11.1.79 a Letters Patent Appeal
was filed as L.P.A.N0. 63 of 1979 by the Union of India
against the judgment of the Delhi High Court, Housver,
the Division Bench of Delhi High Court by its order
dated 24.7.81 dismissed the LPA. He was reims tated
in service on 27.1.1982, His present grievnace arose
from t he communication of the adverse zhtry in his
ACR by letter dated 3,10.86 for the periad April, 1985
to March, 1986. The reporting officer was Shri Naraya=-
na Swamy, DIG, CIOCrimes, the Reviewing Officer was
Shri V.X.Saraf and the accepting authority was Shri
S.5eJ0g, Director General of Police.s The letter contained
the following adverse remarks for the ycars 1985-863
"an average officer due to his long spell of
absence from service prior to his reinstate-
ment is handicapped in the sense that he lacks
the experience and skill for his seniority.
He indentifies problems but seldom comss up
with solutions,
Has average abilities in the sphere of man

management often reluctant to accept mspon=

sibility. Cheerfully carried out specific tasks
allotted,

Is cur-ently facing a D.Ee
Father lonesome.

His performance was mediocre owing to limited
application, Has no will to learn or improve
after his initial set back."
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The applicant had on 30,12.86 made a representation

to the second respondasnt praying for expunging the
adverse remarks requesting inter alia that he might

be given a persomal hearing to lead evidenés in

support of the submissions made by him. He stated

in the representation that adverse remarks communicated
to himyere vitiated for bias, prejudice, subjectivity
and partiality. He also stated that he was never
informed of any shortfall in his performance by the
Reporting Officer nor had the Revieuwing or Accepting
Authorié{f;ﬁgﬁccasion to advise the applicant of
insufficiency of performance or incompetence and that
therefore, the adverse remarks made in the ACR of

the applicant uers not made bonafide witha view to
improve his performance. He furtheralleged that Shri
Narayana Swamy, the Reporting Officer as also Shri
sarafj the Revieuwing Officer had at the relevant

time acted as preliminary enquiry officer and regular
enquiry officer in regard to certain departmental
proceedings againat the applicant and therefore, their
assessment of his work and conduct could not be held
freefrom bias. However, his representation uas rejected
by letter dated 3.2,1989 (Annexure.C) (English translation
at Annexure.C-1). The applicant then submitted a
memorial to the President on 7.3+.91. He had in the
above memorial stated, inter alia, that after his re-
instatement and posting as Superintendent of Police
(L&R) State CID Erime, Pune during April, 1983 to
January, 1986 there Ueree7§t2‘€!;mela}' aqging adverse remarks

in the ACR for the years 1983-84 and 84-~85 and all these
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adverse entries were expunged by the Government of
India pursuant to the memorial submitted by him

and that in that matter Shri S.D.Rege, who was the
Reporting Officer for the above mentioned ACR had
eritten in his D.0. letter dated 15.3.85, as he had
bythen retired, that at the relevant time there was
considerable hostility against the applicant in

the department mainly because his staging a come back
to service through the court and that as he did not
have much personal contact with the applicant andas

the adverse matters not well found having been

brought to his notice by mischievous subordinates,

the adverse entries happeded to be made and that
coming to knou of the qualities of the applicant, he
wanted to record that the applicant was a loyal,
sincere and hard working officer which qualities

were reflected in the later ACR recorded by hime

All these adverse entries in theA.C.Re of the applicant
for the years 1983-84 and 1984-85 were expinged, The
present adverse entries in t he ACR according to the
applicant were not based on a dispassionate, proper and
careful assessment of his work and conduct but motivated
bythe hostility prevalent in the department on account
of his staging a come back to t he department being
successful in legal battle, The applicant has further
alleged that Shri Jog was instrumental for filimg

the L.P.Ae against the order of theSingle Judge of

the Delhi High Court directing hisreinstatement in
service and therefore his acceptance and opinion in

the A.C.Re under challenge also cannot begéonsidered
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¢ as free from bias. With these allegations the

applicant has filed this application praying that
the impugned orders namely the adverse entry in
the ACR, the rejection of his representation by
the State Govermnment and the rejection of his memorial
to the President may be set asideandi!uith appropr ate
direction prohibiting the respondents fromtaking into
consideration the impugned adverse remarks in quest-
ion for any purpose whatsoevery, may be issuedf
2e The respondents 2 to 7 have in their reply

v statement stated that the 7th respondent recorded
in the ACR of the applicatt for the year 1985-86
that: "An average officer; due to his long spell of
absence from serdice prior to his reinstatement is
handicapped in the sense that he lacks the experience
and skill for his seniority, He identifies problems
but seldom comes up with slutions, Hg® average abi=
lities in the sphere of man management, often reluctant
to accept responsibility, Cheerfullycarried out specific
tasks allotted, 1Is currently facing a D.E., Rather
lonesome., His performance was mediocre owing to
limited application. Has no will to learn or improve
after his initial setback," a-nd the®eefore, Shrilog
the Director General of Police, the Accepting Authority
remarked: "Has no will to learn or improve after
his initial set back." On a proper evaluation of
the work and conduct of the applicanteThe represent-
ation of the applicant was considered and rejected

contend respondents.
t:i:ding no reason for interferen€s{ They contend further
a -
a,//the remarks mdde bythe Reporting Officer was based

on factual basis objectively and that the observations

contdeee
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of Shridog, the Director General that he hae“no

will to learn or improve after his initial set

back was based onthe facts that during his visit to

the State CID and during conferences and discussions

he found that Shri Sharma, the applicant, had no
particular inclination to improve his individual
performance, As the representation submitted by
theapplicant to the second respondent was considered

in the li ht of the comments offered by the Rerorting,
Reviewing and Accapting Authorities, the respondents
contend that the rejection of the representation by

the respondents was fully justifiese

3. In the reply statement filed on behalf of
first resrondent, it is contended that the memoraial
was rejected as there was no justifiable reason for
eapunging the adverse remarks. Theyhave contended that
just because Shri Narayana Swamy and Saraf were halding
preliminary and regular enquiries against the applicant,
there is no reason to hold that they were prejudiced
against him and that the decision to reject the appli=-
cant's memorkl uwas taken on a careful assessment of

the material available, Thig respondent contends that
judicial intervention is notfalled for in the facts

and circumstances of the cases

4e The applicant in his rejoinder has reiterated
his contention in the application that there is no
factual basis for the adverse entries which were made
only with the sinister motive of harrassing the applicant
further as there was hostility in ths department on

his staging a come back to services

conNteeeee
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Se when the application came up for fiheX hearing
today, the applicant stated that his advocete has informed
that he being unwell is not in a position to appear in
court and requested that he may be permitted to present
hiscase himself., We have heard the applicant at length
and also learned counsel for respondents 2 to7. The
applicant had filed a Miscellaneous Application Noe
786/99 praying that the documents produced alonguith

the Miscellaneous Application (AI-AI(1), I and K) may
alsc be taken intoc account and may be considered

before taking a decision in the application. The
Miscellaneous Application stands allowed. We have
considered the facts disclosdd in these documefits alsc,
We have also perused the entire pleadings and the

documents brought on record,

Be The applicant argued that respondente S to 7
the accepting, reviswing and reporting officers respect=-
ivedy in respect of the applicant in mgard to adverse
entries in the ACR in issue were more bent upon

harming the applicant than making a proper assessment

of his work and conduct and guiding him to improve

his performance, if any shortfall had ever been iden=~
tifieds He argued that thew shol department having

been deeply prejudiced against him as he had been
successful after g prolonged legal battle uwith the Governe
ment to have his discharge ae Probationer by order dated
11.1¢79 set asicds 1n rejoining service on 20,2,82 and
the adverse entries in the ACR is a refle€tion of the
hostility, He referred to the fact that during the

years 1983=-84 and 1984=85 adverse remarks were recorded
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s in his ACR and that these remarks were expu Jed on
consider ation of his represent ation and memor ial

as also the Letter of:Shri Rege who was the DIG at
the relevant time to the effect that the remarks

offered by him in the letter that he was hard working,
sincere, obedient, helpful to subordinates having

cordial relations with senior of ficers of all the

departments -nd public in ganeral had reflected in

his subse9uent ACR written by him for the period early
o to August, 1984 and that the adverse entries happened

to be recorded earlier as mischievous subordinate s made

insinudticns and inventoes against the applicant which
was later found out by him as false or highly exagerated.
If the applicant's work and conduct was as opined by
shri Hege i1 his D.0O.letter dated 15.3.85 considerim
that also the adverse entries in his previous ARs

were set asides. it. is improbable that all of a suddden
the applicant would have deteriorated totre level of

an average officer without experience, reluctant to
accept responsibilities and unwilling to learn or

improve, zrgued the applicant. The hostility in the
department fortified by the personal dislike of the
reporting, reviewing and accepting officers resulted
in their making the adverse entries in the AJR probably
with a view that the applicant might leave the service
himself or remain in the position of Superintendent of
Police through-out his carrier, states the applicantys

contdees
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If the reporting officer was really motivated—to improve

the perfarmance of the applicant, he should have pointed

out the short comings in his performance and guided him
towards improvement, which had never keen done but on

the other hand the reporting officer has wantenly written
the damaging entries in his ACR because of his personal dis=~
like towards the applicant, probaf;z‘ma;s:as at the relevant
time conducting s preliminary enquiry against the

applicant, £stes the applicant. Similerly either the

reviewing officer or accepting officer had no occasion

to assess the work and conduct of tre applicant nor had

ofthem
at any point of time eith‘e'%advised him or pointed out

to him that his application was not sufficient and there-

fore on a consideration of the entire documents it could

be easily discerned th:t the sdverse ertries in the

ACR did not reflect the real facts and was the product
of a scheme to mar his career, argued the gpplicart .

: Smt. Wandana Gore, learned counsel apie aring
for respondents 2 to 7 tried to meet the zrgument of

the applicant stating that there was no special reason
as to why the respondents § to 7 should have any personal
vendeta against the applicant. The main thrust of the
argument oftit:lge leamed counsel for the respondents was
that after/filing of this application, the applicant

was compulsorily retired from ®rwice by order dated
2.2.94 interms of Rule 16(3) of All India Services (Death
Gum-Ret irement ) Rules, 1958 om considering the record

of service of the applicant and that tk® Mimbai Bench
of the Tribunal in its order dated 27.4.98 in O.A.131/%

contd. ..
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after careful consideration of the entire serviee records -

of the applicant including the adverse entries which is
subject matter of this application, has refused to
interfere and dismissed the application and therefore
as the adverse entries inthe ACK were also considered
by the Mumbai Bench of this Tribunal, this application
has become infructuouse.

8. Before considering the rival contentions and
arguments raised by tte counsel oneé ither side, it
would be appropriate to mention here that the purpose
of writihg ACR is to have an accur gté and proper assess-
ment of the calibrae‘/]dlevel of performance of work and
char scter of an of ficial and to improve his periormance,
if he is found wanting jn'. any aspect xxxxby giving

him notice of his shortcomim se It is also pertinent
to mention here that the superior officer empowered

to report on an official working umer him in t he Annual
Confidential Aeport,has an official ‘as alsoc a moral
responsibility to be faithful in reporting keeping in
view the object of writing the ACR which is improvement
of the performance of the incumbent as also to provide
an accurste assessment of the work and conduct of the
incumbent to be of guida@nce in considering the incumbent
for elevation in s ewvice., If the task is not exercised
with f airness, objectivity and truthfullness, it

may even demolish xxx the career of an officer
reported ons

9. Frou the pleadings in this cgase, it is

evident that the discharge of the applicant under Rule
12 {bb) of th. IrS (Probation) Rules Wy order dated23.4.73
was held by the Single Bench of Delhi High Court in its

cortdeece
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order in Writ retition No.136/74 as unsustainable and that
the Letters Patent Appeal filed against the order of

the 3Jingle Judge was dismissed by the Uivision Bench
of the High Court vide its Judgment dated 24.7.81 and

that even after that the a.plicant was reinst ated in
service only by order dated 27.1.82. ¥Wereafter for a
long period of about nine years, the conseguential
orders have not been issued unjustifizblgwhen the
applicant joined back in service while he should have
been trested with sympathy for the harrgssment which

he had suffered it appears that the entire department
was hostile towards him. cxtremely bad adverse entries
in the ACR of the applicant were recorded for the years
1983-84 and 1984-85 whichwere later eXxpunged on consider=
ing his representation and memorial and on getting a D.C.
letter from Mr.Bege who had made}?gmarks and who in his
letter felt sorry for having made such entries being

misguided by his subordinate and finding that the
spplicant was a hard working, sincere, obedient of:icer

who had cordial relations with his superiors and subordi-
nates; It is rather difficult to accept that all of

.a sudden the performance of the applicatt deteriorated
Lo be zljud ed as an average ofif icer with no application,
unwilling to learn and improve himself as has been
assessed in the adverse ACH which is the subject matter
of this application. The allegation that t'e reporting
office4 and reviewing oificer were at the relevant point
of time holdingy preliminary aml departmental enquiries

against the applicant is not dsputed. Similarly the
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allegation th t Shri Jog, the accepting Offic was

the Joint Secretary (Folice) Government of India while
the letters Pattent Appeal against the order of the
Delhi High Court setting aside the applicant's discharge
was filed is also not disputed. Thoughn this may not

be s suifficient reason to charscterise the zction of
Mr.Jog, Mr.Narayana Swamy and Mr.saf af as colourable,
the asrgument oif the applicant that the circumst andes

that the gpplicark was under eaquiry and that he ;s
tighting a litigation against his discharye from
service might have influenced the gecision of these

officers in ,djudging the work and conduct of the
applicant, cannot be brushed aside. I is also to

be remembered that in spite of the fzct that tre Delhi
High Court in its order directed reinstatement of

the gpplicant with consequential ereiits, he was re-
inst ated only ;s Superintendent of Police and that it
is only by order dated 7.12.93 {Annexure I{l) produced
by the applicant along with MA.786/99 issued by the
Govt. of Maharashtra that the gpplicant wss promoted
to the Selection Grade of Rs.4500-5700 with e ffect
from 1.1.78, the date on which his immediate jupior

shri Gyan Chand Verma was promoted and tothe rank of
Dy.iInspector General of kolice witheffect from 5.9.81

on the 4zt on which Shri Gyan Chand Verma was promoted
as suchwith retrospective effect and consequential
bensfits. This order was issued consequent on the decision
of theDelhi High Court on the Civil Writ Rtition No.
136/74. Though tte L.P.A. against the single judge's
order of Delhi High Gourt setting ;side the discharge

of the gpplicant was dismissed by Lhe Division Bench
/ as early ,s on 24.7.81 the applicant was reinstated only

Contd ® e
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as a Superintendent of Folice in 3enior Scale ile
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he should have been immediately considered for promo-
tion to selection Grade and for a further promot ion

as Dy.Inspector General in Police without delay. The
Order Annexure.I{l) of the second respondent promot-

{ ing the applicant with retrospective ef fett was passed
more than afteir twelve years of his reinstatement and
after a contempt petition w55 filed by the applicant
before the Delhi High Court alleging defiance cof the
High Court's order« Had the second respondent considered

the applicant for promotion st the sppropriate time

immediately on his reinstatement, Shri Narayana Swamy

ould not have been the reporting officer and Saraf

e

could not have been the reviewing officer in regard to
the AR of tne spplicant for the relevant pedod. The
applicant argued that by the inaction on the part of
the second respondent, which,.s wilful, the applicant
has been made to work under his juniors by gtleast thniee
| ye srs and suffered the humiliation of his AW being
/ written by him. sfeferring to t he notif ication issued
by the State of Maharashtrg on 20.2.80 (Annexure.J)
the gplicant stated that his ACR for the pelevant
period would have initiated by the Inspector Gemwral of
Police, reviewed by the Home Secretary and sccepted by
the Chief Secretary. The ,riting of the AR of the

applicant for the periad in question by respondents
5 to 7 being the direct result of the inaction on the
part of the gecond respondent in giving the applicant the

two promotions st the gppropriate time, the applicant
submits that the impugned adverse remarks in the AR
may not be permitted to stand. We find considerable

0/ contd. LR
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force in this rgument of the spplicant.

10. The ,rgument of the learned counsel for res-
pondents 2 to 7 that s the Mumbai Bench of the Central
Adn inistrative Tribunal considered the entire service
records of the applicant including the ACR which is

the subject matter of this application, has dismissed
the application challenging his compulsory retirement,
the application has become infructuous and as the AR
has stood the judicial scrutiny the gpplication may be
dismissed,hes:no f orce at all. The Mumbai Bench of tte
Tribunal in the ¢yse referred to by t® learned counsel
was considering whether there was scope for interference
with t he order of compulsory retirement of the applicant

made ont he basis of the service records of the spplicantas
they. then stood. The Bench had no occation to consider
whether the dverse entries in the ACK would stand and
whether the pepresentations and memorial have been properly

considered and disposed of «

il. On an gnxious consideration of the entire f acts,
circumst ances and background of the case, we are of the
considered view that the interests of justice demands ex-
punging the entire adverse entries inthe /Ch of the
applicant for tte relevant period.

12, In the result, the applicat:ion is zl lowed setting
aside the impugned orders and expund‘ahe sdverse entries
in the AR of the applicant for the year 1985-86 as
comnunicated vide order dated 3.10.86 fromthe char acter

roll of the applicant, with all consequentizl benefits.
No order as to costs.
Dated this the 29thd ay of Julyg 1999

7
%,,P,BMAS"M A. YV HAR ETAS AN
DMINI =TRAT IVe MEMB:R VICE CHA IRMAN




