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ORDER

The applicant has filed theee applications under

Section 19 of the Administrative Tribunals Act, 1966

challenging the Inltltatlon of chargesheet against him under

Rule 14 of the COS (Classification Control &Appeal), Rules,

1965, the procedure adopted In the departmental proceedings

and the penalty order passed by the President dated 29.1.92^
enclosing a copy of the UPSC recommendations dated 10.7.91, by
which 50* of his monthly pension as otherwise aclilsslbls bo

him was withheld for a period of 15 years. This order has

been passed In respect of articles of charges Issued against
the applicant in the aforesaid two cases, namely,(/> on
chargesheets Issued on 5.6.87 (OA-22/93) and (11) on 7.1.66
(OA-3310/92).

2. For the sake of convenience, the facts and
3utaiss1ons m<le by tb. learned counsel In OA-22/93 have been
referred to here. One of the laaln grounds taken by Shrf fi.D.
Gupta, learned counsel is that under the proviso to Rule 9 (2)
(s) of the COS (Pension) Rules. 1972 (hereinafter referred to
as the Pension Rules), when the departmental proceedings, as
In the present case, have been Instituted by an authority
subordinate to the President, that authority has to submit a
report regarding his findings to the President but a copy of
this report was not supplied to the applicant. He he.
submitted that Just as the enquiry officer's report „
required to be aubmltted to the applicant for his comments
before the disciplinary authority passes a penalty ooler under
the provisions of the COS (CCA) Rules, 1965, i„ the present
oase. Where the departmental enquiry which was p«w,i„g



Z3>bin has not been cowjleted before the date of superannuation

of the applicant on 31.3.88 and was deemed to have continued

under the provisions of Rule 9 of the Pension Rules, there Is

no reason why the copy of the findings of the disciplinary

authority who had initiated the departmental proceedings which

has to be sent to the President^before passing the final order

should not be given to the applicant. He has submitted that

this Is the requirement of the principles of natural Justice

on analogy of the enquiry officer's report. Secondly, he has

a^ submitted that the recommendations of the UP8C who had to
be consulted before the President passed the final Impugned
penalty order under Rule 9 of the Pension Rule Mas also not

supplied to him before the final order was given to him,
although the same was given to him along with the penalty
order. He has submitted that thus the applicant has been

deprived of a reasonable opportunity to submit his comments on
the proposed penalty which was finally Imposed on him, as the
President has relied on a certain document behind his back.
He has relied on the judgement of the Supreme Court In
Institute of Chartered of TrwiiA i/e I V n.ik9r ..narwrw of liiiUa vs. UL Ratn. «

Sr,. (1986 (4) SCO 637) In which It has bean held that the
fact that an opportunity of hearing had already been afforded
to the concerned person by a subordinate body whose conclualon
was not a -finding" but Is subject to the decision of the
parent body was not sufficient to deny h1« an opportunity of
hearing before the parent body or Tribunal before taking the

cislon. Thirdly, the learned counsel has submitted that the
impugned penalty order passed by the President 1, a
hon-speaking order. The fourth ground Is that there were two
other persons, namely the Junior Engineer and the Executive
Engineer who were also proceeded agslnst by the Department „

^chsriws Which were similar and connected to the charges



against the applicant separately. As these two officers were

still In service till the finallsatlon of the departaental

proceedings, the disciplinary authority who was the Chief

Engineer had iMposed far lesser penalties because he was In a

much better position to appreciate the relevant facts. On the

other hand, his contention Is that In the case of the

applicant, as he had retired on superannuation w.a.f.

31.3.88, the departmental proceedings were continued under the

provisions of Rule 9 of the Pension Rules when the President

I.e., the Minister - In —charge became the disciplinary

authority. According to him, the President had Imposed a very

harsh punishment, as compared to the other two officers

because he did not and could not appreciate the facts and

circumstances of the charges which were of a technical nature.

Another ground of challenge Is that this was a case where

there was Insufficient evidence on record which could support

the charges on which the President could have legally Imposed

the penalty of withholding 50t of the monthly pension for a

period of 15 years. The learned counsel has also mentioned

that he was not pressing ground 5 (V) and (P) In the OA,

namely, that the departmental proceedings against the

applicant could not be continued beyond his date of

superannuation under Rule 9 of the Pension Rules, but has

submitted that the penalty order passed under this Rule is

otherwise liable to be quashed and set aside for the various

grounds referred to above. The learned counsel has submitted

a list of cases on which he relies upon (copy placed on

record).

3. The respondents In their reply have controverted

the above averments made by the applicant that there has been

any lacunae In the procedure adopted In the departmental



proceedings. Admittedly, the report of the enquiry officer

was sent to the applicant on which he has mede

representations. They have submitted that after due

consideration of the EC's report, applicant's representation

and advice of the UPSC, the President acting under the

provisions of Rule 9 of the Pension Rules as the disciplinary
authority had Imposed the penalty of withholding 60% of

monthly pension otherwise admissible to him for a period of 15

years^ by the Impugned order dated 29.1.92. This penalty has

be«n laposKl In respect o^two dlsclpjlnsry cases which were

instituted against the applicant in respect of certain lapses
connitted by the applicant while he was working as Assistant

Engineer with the department. Shri S.M. Arif, learned
counsel, has submitted that as the enquiry held against the
applicant has been done strictly in accordance with the Rules
and there was no requirement under Rule g of the Pension Rules

to supply a copy of the earlier disciplinary authority's
findings, who is subordinate to the President, to the
applicant, as in the present case the President himself was
the disciplinary authority, there was no infirmity in the
departmental proceedings. He has submitted that under this
Rule,the President is required to consult the UPSC before
passing the final order which has also been done and the
applicant has been furnished a copy of the Commissioh's
advice. Regarding the punishment order, learned counsel has
submitted that this has also been done in accordance with the
Rules and the Tribunal, under the settled law of Judicial
tevjew of such proceedings, can neither reappraise evidence or

^quantum of the penalty imposed unless it is totally shocking.
He ha. aubmitted that considering the seriousness of the
charges against the applicant which are of.'grave nature, the
Panalty order is justified which is based on the evidence on



record. He has, therefore, eutwltted tJmf ♦»»-
•uswicteo that the penalty ordero^nnot^^,, to ^ .r,nr,ry or

"^"9 ..Id. Of th. p.™uy order. „. h«
««refor.. pr,s,M thot th. ,pp, (catton p. oi«»1..«,.

hav. careful ,y eonald.r«i the p,.«n,„
submissions of the l^/irndPH «ainfl8,^ne learned counsel for thA

' >or cne parties end
documents on record.

«• "•f t.k. the flrat and «coad 1.SU.. r.l.«,
yShrl o.D. Gupta. learn«j counsel tos»ther. The provl«, to

-resident passes the final p.„.,t, .

-0.vem:^tservant was in

.uth . '""t'li-d and concluded fcy theeuthonty after his retlrenent, then he shall r ,
. - ' "® consult the UP^rtofor. passing the final order Th. »"» UPSCoraer. The proviso to clause fa) or
s" rule (2) of this Rule provides that where the de
proceedings are Instituted hy an authont
^resident, as In the pres. t ^
.report »»«". report recording his findings to the Pr.
contention of the learn«d"e learned counsel for the annn .
respondents .ought to have given hi. .
the OPSC a, veil .a th. r

rihdings of the authority uho h..
~ed «d concluded the disciplinary ptoce«ii„

uhder

President so that It ui„ g,,, opportunltT**^ ""
ccsiments, would aisount to giving ... *' "

---Proposed-penaCtTlrr'"''̂ -"-. recent rul, Bench declsllTy' TS""



(OA-,744/97) thi.

Procdmss under Ru7. »of th. P«.,on R„,„. . f^rth»r .hou
ceuM notice needs to be gtven to the chsrged offloer towtber
with ttM copy of the advice received fro. the UPSC under
Article 31, (2) of the Constitution and principles of neturst
Justice. This has been snsuered by the Full geneh in the
nejetlve. The Tribunal held:

"Ao'Slng Director, ECU,
y ®* '<*™"«l'sr, JT 1«93 ($) sc l!noUd that In cases where the enquiry officer is

the dlsclpllnsr™ authority thid^clpllnary proceedlnes break Into two staael^
lu^JItT y i!^

included hv ?L WtlDMona- It uas
^oye«' r?L ®°"'"t that the^loyees right to receive the report Is a oart

MiasJlf "hifPKlIni)

"""Ove his Innocence In thedisciplinary proceedings. in other ynrd.
eggordlnq to thA

(emphasis added)

^ •"'® "wy also take a look at tha
Constitutional provisions in regard to the
consultation with the UPSC "

..... Rule 9(1) of the CCS (Pension) Rules,
mj requires that UPSC shall be consulted
before any final orders are passed by the
Presl^nt In respect of any departmental or
Judicial proceedings continued after the
retirement of the official."

" We may note that the UPSC does not
thereafter proceed to conduct a fresh enquiry but
only gives Its opinion on the basis of the
material sent by the disciplinary authority
Including the reply of the charged officer in
respect of the report of the enquiry
officer." 7



...ylt Is In his Intsrsst thst ths Prasldnt i.

"» mJcl:thi ii?H D ,^^„Cwstitut1on and Rult fl(i) ofsaid Panslon Rulas. This Is done aft«r

X nm iiv iiooa raagffl

the atfvlce of tha n.P.^.r,

Th« consultation with tho UPSC doas not tiik«
th. duty of th. d1sc1p)1«ry^^ty S

^?s "ThT ol'in. hU finJ?orwrs. There la also no additional utAri.i

w1trthe^d?fi r?? which Is alsowith the disciplinary authority, a second At«diA
show catiftA notice ^ eecofw etaee

the upcn win V1rrTr^t^Mwiy ;9f thfl ^ll^sl
totiB inarv suthort;:"

nS^ah? • ths Oon.t<.,,|iffp 1^
(enphasls added)

6. M> srs hound by ths sforsssld JudgsMnt of ths
Fullesnch Which 1. fully «s,Ilc,b1s to ths fscts sf this
case. In this view of the «tter. the contentlw. of the
learned counsel for the spplicant that th. dsparthenu,

proceeding Is vitiated because of ths non-supply of the advice
of the UPSC to the charged officer before the final order was
passed by the President Is untenable. This cannot be taken as
adenial of fair opportunity to the applicant to defend his
case as provided ynder Article 311 (2) of the Constitution and
the relevant Rules. Applicant has already been afforded a
reasonable opportunity of hearlng^t^ depart»»nUl proceedings
and given a copy of the EC's report on which he had Mde .
representation and It cannot, therefore, be held that either
the Rules or the principles of natural justice have not been
coaiplled with. The saaie reasoning will apply to the other

contention of Shrl 0.0. Gupta, learned counsel, regarding non

supply of the findings of the subordinate authority^who was
earlier the disciplinary authority^ on conclusion of the



li

departniental proceedings, which he has to submit to the

President as the disciplinary authority under the proviso to

Rule 9 (2) of the Pension Rules. As the applicant had already

retired during pendency of the disciplinary proceedings, the

President has passed the penalty order as the disciplinary

authority in the case. As the disciplinary authority, the

rules do not require him to give his findings separately for

applicant's comments in case the proceedings had been

continued under Rule 9 (2) of the Pension Rules. In the

circumstances, we do not find any merit in the contention of

the learned counsel for the applicant that the findings of the

subordinate authority^ which he has to submit to the President^

as disciplinary authority should have been furnished to the

applicant as a second show cause notice. In other words,

since the President is merely acting as the disciplinary

authority in the present case and has passed a speaking order

enclosing a copy of the UPSC's advice received by him, we find

no legal Infirmity in the penalty order. Therefore, on both

these two grounds, the contentions fail and are rejected.

7. On perusal of the impugned penalty order we are

unable to agree with the learned counsel for the applicant

that it is not a speaking order and this ground also

fails. Regarding the contention that the penalty order passed

by the President is unduly harsh as compared to the penalty

orders passed in the case of the other two delinquent

officers, namely the Junior Engineer and the Executive

Engineer who were also similarly chargesheeted, admittedly,

this was not a common proceeding and they were separately

chargesheeted and dealt with. Therefore, each case has to be

dealt with on its own facts and merit. We are unable to

accept the contention of the learned counsel for the applicant



1^-

that wh11« the Chief Engineer, as disciplinary authority, haa
Imposed lesser punishment on the other officers as he was In a
better position to appreciate the facts which were of a
technical nature, the President was unable to do so, as the
respondents have acted In accordance with the Rules and this

^tTaccirdlnflly rejected. The punleh^t awarded la not each
as to warrant any Interference on this account or on the
ground that It Is too harsh, taking Into account the nature of
the charges against him.

8. In the facts of this case having regard to the

provisions of Rule 9 of the Pension Rules, the Judgement of
the Supreme Court In L.K. RftWs case (supra) will also not

assist the applicant. In the light of the Full Bench

Judgement In Ch1ran.11 UVi case (supra), the Tribunal's
Judgement relied upon by the applicant , ChsranJIt—

Khurana vs. Union of India (1994 (2) SCR 519) and

Prasad vs. Union of India &Ors. (OA No.814/92) dated 9.2.93

have be taken as overruled and will not assist the applicant.

The Judgement of the Supreme Court In StStb Bank Of India Vs.

n.c. Aoqarwal (1983 (1) SCC 13, relied upon by the applicant

deals with non-supply of the recommendations of the Central

Vigilance Commission to the charged official which was held to

be contrary to principles of natural Justice. In this case

the Supreme Court has held that the CVS's recommendations

should have been supplied to the respondents as the

disciplinary authority had taken action against him on the

confidential documents which Is the foundation of the penalty

order. On the other hand. In the present case,as held by the

Full Bench order dated 22.4.99, the disciplinary authority

while making a reference to UPSC has to give his own

provisional conclusion regarding the penalty to be Imposed and
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. th^rwifter proceed to conduct any freshthe UP8C does not thereaft P , the
.t 0.,, .IV.. opinion .. the - -J -

Mt.rl.1 »nt l>y too I"*®'"""*''''
or th. cnrp^l orncr mr^poct Of «««1ry offl-r .

Wo«. in tP. Clrc«.t.nce. of t.
unne of th. Full Bwich JuiHi.'nt., th.fo11ow1n.th. ohMrv.t1on5 of th. Fui

thA present case and a secondcase IS distinguishable froa the present
K ^ «n the advice of the UPSC, where their

show cause notice based on the aavice
HrAd to be sent to the applicant having.dvlc 1. .!«> oot rwulr^J to be .«it ^ ^

* ArtHrie 311 (2) as aaended by ther.9.rd to th. provisions of Article
^ Rule 9 of the Pension RuleSj «11

42nd amendment and Rul
We have also seen the othervitiate the proceedings.

^ hv the learned counsel for tne4u<J9e»nts referred ^ve we do not think
Applicant but for the reasons given aboapplicant, ou .rssent case. We

th.t they will ...1.t «« «Pli"nt mthehave also considered the Other submissions made y

-«•»

~

President.

9. In the result, for the ree««>s .Ivw fove,

^these two applications fall
order as to costs.

and are accordingly dlwlssed. Ho

10. let . copy of this order be pl«c«l In
QA-3310/92.

CM. L.k.'"' ^
M»b.r W)

•San.' eou'ri 071

jprir, ' l---"-' •
Faridiot Hcvvc,
Copsfw'ctis Marg,
Mfiv Deibi iivy®*

(S.W.
V1e»-Cha1r«an(A)


