Central Administrative Tribunal
Principal Bench

New Delhi
0.A. No. 3236/92 Decided on g,1, 99, D(
S.L.Khatri, ‘ s Applicant
(By Advocate: Shri B.S.Mainoe, )
Ver sus
Union of India & Ors. .... Respondents
(By Advocate: mgpi R.L, Chayan )
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1. To be referred to the Reporter or Not? VYES

Z. Whether to be circulated to other outlying
benches of the Tribunal or not ?7 No.
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Vice Chairman (A)
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Meu delhi: this the € gay of January ,1999,
HON'3LE MR, 5,3, 4015, VICE CHAI AM AN ( a)
HON'8LE ORe-Re VEDAVALLI,MEMB £R(3)

S.L.Khatri,

/o shri Kol Khatri,

Jepol Store Kesper undar ACC s,

Senior 2 wvl.Electrical fhginsger,

Elactric Locoshed,

Tughlakabag sessesfpplicant,

(By adwecate: <hri 8. SeMaines)
Varsus _
Union of India through
1. Ganaral Managar,
Wwstem Railway,

Church Gata,
SBombay,

2. The Chief Afministrati v Officer,
Diessl (mponents W ks,
Patiala.

3. Te mntmller of Stores,
Oiessl omponents W rks,
Patiala, *ss s Respondaents,

< (By Adwcate: Shri R.L. thawan)

0 RIER

HON'BLE M3, 5, 7, ant SE VICE CHAT RN (a),

foplicant impugns respondants® ordep dated
4¢6.9%imposing a penalty of recovery of %. 23, 920/~ From

him ang Pr3ys for its refun 4.,

2. Fplicant yag Procesded against departmentally
vi 48 Memg dated 29,9.89 (mnexura-AZ) on the mingp
Penalty charpge that yhile f‘unctionary 83 Y.Store

Keeper(Receipt) in 1987.8s during yhich his duty

an d'\to
after the materials

had bgan placed and4 accepted by thg competent authority
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undar their clear acknowie&gement, h ceived 1150
numbers quide 'a' &'H'yalves worth Rs,23, 520/~
supplied by M/s Raj pattern agra against F.0,
No.40763 dated 31,7.85, but did not deliwer the
said consignment te the stocking D3SK and released
the Part II without allotting R.0., allowing the
Fim to claim payment, and theraby contravened
Rule 3(1) (i) and (ii) Railway Servants (0onduct)

3. The Enquiry Officer in his rport held the
chargs prowed, g Copy of the Enquiry Gfficer's

report was fumished to applicant for representation,
if any vide letter dated 7.1.91 (Annexura-ﬂ).
foplicant represented on 18.1, 51 (annexure=-g8).
Aftsr considering applicants defence statement
dated 18.,10.89 in reply to the charge Mamo as

well as his Tap resentation on the [.0's findings, the
Oisciplinapy Authority imposed the punishment of
recovery of .23, 920/~ fom dpplicant 's salary

in instalments by impugned order dated 4,6, 9,

4, Foplicant F8prasented against that

punistment by way of aspeal, which wyas rejact ed

by order dated 22.4, 93 (,qnnexure-m), which has
not Seen impugned in thg Ga itecelr, although
applicant in his rejoinder has contendad that thg Same

is violatiw of Saction 19(4) ,, Te Act.

5. W have hearyg applicant'g counsal Shri Mainge

N9 rgecondents! Counsel shri nhawan, W have alsgg

Perused the matepials 0N record, including the

departmenta) enquiry file,
6.

It is not denied that applicant being a Railway

Servant g P vemgq by the Raily v
L 3

2

n
‘Brvant (o secip] inarpy
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& tppeal) 3wles,1968, Rule 6(iii) of\uhich lavs
dJoun that recowry from pay of ths wyhole or part
of any pecuniary loss caused by a8 Railyay serwant to
the Sovt. or Railyay adninistration by neglinence

or breach of orders constitutes a minor penalty,

7, Rule 11 Rallyuay Servants (D & A) Rules
prascribes the procedure for imposing a minop
penalty. Charges hawe to bg Framed 2nd communicatad
to the delinjuert erployee in thas prasscribed fom
together wilth thg statement of allpgaticns ang

iist of Avcuments on the bHrsis of which the

charge is sounht to ha Frovsde Tha delingquent

must bs 9iven opportunity for inspection of decuments
and  then to cubmit hie Uritten statemant g* defan ce,
On rerceipt cf sucgh representation, the Oisciplinary
Autho prity, the Ol sce putho rity may record his
Findings on sach imputation of miscenduct/misbaha vigyp
9r _decide to hold am oral ingquiry under Ruig 11(1) (b)
rred with Rule 11(2) Railuay Servants( p & A) Rules,
If the Glsciplinary anthority daciHes that an oral
enquiry i{s fecessary, it is to hg held in the mannayp
laid down in Sub-ules (6) to (25) of quleg 9 for majorp

penaltias,

Be In thie barcknaround the first around t akegn

by shri Yainae ic that the £.C. dig not hold the
disciplirary eNquiry in ageo rdance with the ]ay and
the statutory rul gs, Ye states that applicant yas
callad by thg E.C. iLho rarorded his statement op
25.8.60C, 2 CopY of whiph yag Spplied to hinp
(qnnexure-ns). Foplicant yas called again on 24,%1,90

or whick date the Bhquiry Grei

U

C8r himegl f erg SS=eXemingd
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applicent an- put a number of guestions to him,
including the leading cna (annexurs=-a6). fpplicant
states that no other uvitness was examined by
Enquiry Officer in his (epplicant’s) presencs,

nor .As any document exhibited during the inguiy,
and upon receipt of 2 copy of erquiry report, be
was sumprised to rote that the fhquiry Officer
examined $/Shri K,M,singh, S.5.CIV; Subhash Chander
G5 I1; Sobaran Ram, Sr. Clerk; Gurnam sirgh, Retd.,
A 53 Sukh Aam, 03K(L3SM) ‘ard as Suss fpplicant
submite thet neither was he infomed about the
witnesses to be examirad in support of ‘tha charges,
nor was an 6pportunity oi ven to him regarding the

documants relied in support of the charges,

9, Al thounh rasponents in their reply haye
taken the stand that 3pplicant yu~s infomad in
advance 2hout the . [itngeses who werg to beg

examined im susrort of the chargss against him
an-< he wss supplied the deuments he had asked

for anainst receipt Asted 17.7.90, a parusal of the
D.£. fila shows that the provisions of Rule 5(6) to
9(25) were not adhered to in this cacea, Ypon recaipt
of applicant’s statemant cf doferce dated 18.10.89
denying the charges an 4 after furnishing to applicant
the namas of witnesses and4 the list of dbcunaents on
the basis of yhich the charqes warg scught to ba
proved, the Pius should hays been examined in the

presenice of the ~ppnlicant and he should hays hagn

arfo rded an opportunity to CIOsS~-gxamine them,
It is only thereafter that the applicant shoul ¢
have been called to entor tpon his oun AHsfence,

In the instant cmgap, “hila applicant s stetement

in defence was recorded con 25,6.°50,

T

the statement- cf
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the Fius were racorded subsequently d not in the
precsnce of applicent, and hance applicant wns
siven no opportunity to cruss-examine the Pus.
Thareafter mpplicent was again examined by the
£.6 on 24.11.90 during which many questions
were put to him, A perusal of the questions put
by the Enquiry Cfficar to the applicant on
25,8.,90 and aj=in on 24,11,90 makes it clezr
that the E.0. acted mo e like a prosscutor

than a fact Finding authority,

10. Other gruunds have also been taken by the
applicant and shri Mainee has cited warious rulings
including S.L.J 1995(1) sC 147; aT 3 1996(2)1; 5L3
1998(1) CAT 476 and L] 1989 (2)caT 102 hut the
forgoing discussion is sufficient to establish

that the procedure followed by rerpondents

in the conduct of this 9,£, is rot in sccordance
with the relsvant provisions of the Railway Sarvaents
(disce & fppesl) Rules, znd neither the Hon'ble
Suprama Court ¥s rulings in UCI & Ors. VUs. lpendra
singh (1594) 27A7C 200 nor in Stats %ank of
Fatigla Us. S.K.Shama=3T 1996(3) 5C 722 cited

hy shiri "Maua provide assistance to thae respondentse.
Indead by examiring the applicant in his defence,
bafore examining the P ip and giving applicant an
opportunity to croes-sxsmine them, ths respondents
have given a go hy to the Fundgnental laegal prirciple
that it is for the prosgeution tc lead avidence in
the first instance , which chould ba =2llowed to be
testad in. cro ss=ex2mination hafore the defendant

is e-lled upon tc entzr intu his ouwn deferca.

11. In tha I‘SSUlt, ths DA succeeds and is allOUE‘.d.ﬂ’e

1
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impugned orders dated 4,6, 91 a=s well 59 the order
dated 22,4.53 cannot bg sustained in law and are
quashed and set aside, Respondents are directed

to refund the sum cf ®,23, 920/~ to applicant within
2 months from the date of raceipt of a wpy of this
order. Prayer for costs isg rejected as no nood
grounds have hsen made out to warrant granting

the same. It yill be open to respondents to procesd
against appliecant in accordance with 1aw from the

stage of recaipt of his statement of defence.

ol dsredns %%»Af; \
( DR.a, VEDAVALLI ) ( SeRr.ADISE ¥

MEMBER(D) VICE CHAIAMaN (a)
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