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RIBUNAL
TRAL ADMINISTRATIVE T
cen PRINCIPAL BENCH

NEW DELHI

O,AR, NO, 3223 of 1692

D

New Delhi this the8'™ day of February, 1995
A

HON'*BLE MR, JUSTICE S, C, MATHUR, CHAIRMAN
HON'BLE MR, P, T. THIRUVENGADAM, PMEMBER (R)

Nagarajan Srinivasan,
C/0 G, K, Aggarual,
G~-82, Ashok Vihar-l,

ees Applicant
Delhi - 110052, *
( By Advocate Shri G, K. Aggarwal )
Versus
1. Upion of India through
Defence Secretary,
South Block,
New Delhi = 110011, -
2 The Director of Civilian Personnel,
°  Naval Hqrs., Sena Bhawan
O-Wing, New Delhi - 110011,
3, Commodore=-in-Chief (West),
Indian Navy, Naval Dockyard,
Boﬂbay )
ARddress - Navy Office,
Mint Road, Bombay=-400001,
4, The Director of Estates,
Nirman Bhawan,
New Delhi - 110011, _ ese Respondents
( By Sr, Advocate Shri E, X, Joseph with
Shri V, s, R, Krishpa, Advocata§
O R D E R
Shri Justice s, C, Mathur =
The applicant has directed this Origimpal Application
against the order dated 16.8,1992 passed by the
President in 8xercise of the Pousr conferred ynder
€lause (1) of Article 310 of the Constitution read
With Rule 19 (i1i) of tpe Central Ciyij Services
(Classification, Control ang Rppeal) Rules 1965
dismissing the applicant from service without holding
eNquiry into the allegation of misconduct
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2, The applicant was Personal Assistant and was posted
at the Naval Dockyard, Bombay, He was thus a Civilian
in Defence Service, It appears that some time in the
year 1990, Deputy Commissioner of Police, Special Branch,
New Delhi filed a complaint under Sections 3, 5 and 9 of
‘the Official Secrets Act, 1923 read with Section 120-B
of the Indian Penal Code against ten persons, During
the investigation of this case, the applicant's
involvement was also noticed, He was interrogated.

The applicant claims that his house was searched but
nothing incriminating wae recovered. Thareafter, the
impugned order of dismissal from service was passed

which reads as follous :=-

"WHEREAS the President is satisfied
under Clause-(1) of Article 310 of the
Const itution read with Rule 19 (iii)
of the Central Civil Services (Classi-
fication, Control & Appeal) Rulss, 1965,
that in the interest of the security of
the State, it is not expedient to hold an
inquiry in the case of Shri N, Srinivasan,
Stenographer Grade-D,

AND WHEREAS the President is satisfied
that, on the basis of the information
available, the activities of Shri N,
Srinivasan are such as to varrant the
dismissal from sarvice,

NOW, THEREFORE, the President hersby
orders dismissal of Shri N, Srinivasan

. from service with immediate effect, The
President further orders that no pensionary
benefits and other termina]l benefits shall
be given to Shri N, Srinpivasan,

(By order and in the name of the
President)

sd/

(dr, A, R, Goyal) '
UNDER SECRETARY TO THE GOVT., OF INDIA

The above order has been challenged by the applicant
on the follewing grounds 2=
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(1) it hes not been passed by his appointing
authority which was Commodore-in-Chief (West),

\

Navy Wing, Mint Road, Bombay;

(2) there was no occasion to exercise power under
Article 310 of the Constitution as in respact
of the persons mentioned in the complaint,

a prosecution is already pending;

(3) the order is passed on no evidence and is

arbitrary and discriminatory; and

(4) the penalty imposed is disproportionmate to the

misconduct alleged against him,

3. In the counter affidavit filed on behalf of the
respondents, it is denied that the impugned order is
based on nc evidance, It is statéd in paragraph 4,9
that the applicant made a statement in which he
confessed that he had supplied documents of the nature}
which were detrimental to the security of the State

for mometary consideration from January, 1989 onwards.
It is stated that even though the President was not the
appointing authority of the applicant, hs was competent
to impose punishment undsr Article 310 (1) of the
Constitution. It is also stated that the pendency of
criminal proceedings against certain other persons

has no effect on the validity of the present ordsr,

It is asserted that since the applicant hHad indulged
in espionage activities, it was not expedient tc hold

an enquiry,

4, We have heard Shri G, K, Rggarwal, learned counsel

for the applicant and Shri E, X, Joseph, senior counsel

\

for the respondents.,
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S, At the very outset it may be pointed ocut that

reference to Rule 19 (iii) of the C.C.S. (C.C.A.) Rules,

1965 in the impugned order is misconcieved, Admittedly,

-~

the applicént was a Civilian holding post in Defence
Establishment, Such persons hold office during the
pleasure of the President, He is, therefore, not

covered by the provisions of Article 311 (2) of the

Constitution., Clause (c) of the 2nd Proviso to Article

311 (2) expressly excludes the applicability of that
clause by providing, “"where the President or the
Governor, as the case may be, is satisfied that in the
interest of ths security of the State it is not
expedient to hold such inquiry." In the case on hand,
such a satisfaction has been expressed in the impugned
order, The expressiom "interest of the security of
the State" and "not expedient to hold an induiry in

the case of" have been specifically used,

6, The law on the exercise of power under Articles
310 and 311 (2) (c) has been succinctly laid down by
thair41ordships of the Supreme Court in Union of India
& Ors, vs, Tulsiram Patel & Ors., (AIR 1985 SC 1416).
In paragraph 141 of the Report it has been observed :-

"141, The question under clause (c), however,
is not whether the security of the State has
been affectad or not, for the expression
used in clause (c) is "“in the intersst of
the security of the State", The interest of
the security of the State may be affected

by actual acts or even the likelihood of
such acts taking place, Further, what is
required under clause (c) is not the
satisfaction of the President or the
Governor, as the case may be, that the
interest of the security of the State is or
will be affected but his satisfaction that
in the interest of the security of the

State, it is not expedient to hold an
inquiry as contemplated by Article 311(2).
The satisfaction of the President or
Governor must, thersfore, be with respect

to the expedisncy or inexpediency of '

lholding an inquiry in the interest of

\




the security of the Stat@,ccececccee
The satisfaction so reached by the
President or the Governcr must
necessarily bs subjective satisfaction,
Expediency involves metters of policy,
Satisfaction may be arrived at as a
result of secret information received
by the Government about the brewing
danger to thes security of the State

and like matters, Thers may be other
factors which may be required to be
considered, weighed and balanced in
order to reach the requisite satis-
faction whether holding an inquiry
would be expedient or not, If the
requisite satisfaction has been reached
as a result of secret information
received by the Government, making
known such information may very often
result in disclosure of the source of
such information, Once known, the
particular sourcse from which the
information was received would no more
be available to the Government, The
reasons for the satisfaction reached by
the President or Governor under clause (c)
cannot, therefore, be required to be
recorded in the order of dismissal,
removal or reduction in rank nor can
they be made public," (Emphasised).

Rgain, in paragraph 142, it is observed t=-

"42,..0..There can be no departmental
appeal or other departmental remedy
against the satisfaction reached by the
President or the Governor; and so far

as the Court's pouer of judicial review

is concerned, the Court cannot sit in
judgment over State policy or the wisdom
or otherwise of such policy. The Court
cannot equally be the judge of expediancy
or imexpedisncy, 0Given a known situation,
it is not for the Court tg decide whether
it was expedisnt or inexpedient in the
circumstances of the case to dispense with
the inquiry, The satisfaction reached by
the President or the Governor under

clause (c) is subjective satisfaction and,
therefore, would not be a fit metter for
judicial review.,,,," (Emphasis supplied).

ot
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Thp above observations place it beyond controversy
that the satisfaction of the President is subjective

and it is not open to judicial review,




7. The above decision has been considered by a
Division Bench of this Tribunal in a recent judgment
delivered in a case filed by a pearson who, it appears,

was also involvad in the same espionage activity in

“which the applicant was allegedly involved (Dharam Deo

Ojha vs. Union of India & Ors, —0.A, No, 3278/92 .
decided on 24,11,1994), In this case also the order
of dismissal from service was passed on 18,8,1992 and
is in identical terms, The application was dismissed,
Holding that the support of Rule 19 (iii) was not
required to validate an order under Article 310, it
has been observad by the Division Bench in paragraph
21 of the judgment as follows :Q

"21.....0oTherafore, neither any Act made

thereunder nor any Rule made under the

proviso thersto relating to tenure would

%ovarn action under Article 310. ‘ e

hough Article 310 is subject to express

provision contained in Article 311 in

this reagrd, those provisions do not apply

to defence civilians, as Article 311 does

not apply to them, fherafore, it is

abundantly clsar that in respect of such

persons, their continuance in office which

is subject to the pleasure of the President

under Article 310 can be terminated by

-withdrawing such pleasurs and they can be

dismissed by an order under Article 310,

Such order is not requirsd to be supported
by any other provision of law," :

8. In the aforesaid case, as in the present case,
it was submitted on behalf of the applicant that if
criminal prosecution could be launched in respact of
the alleged offence or misconduct, there was no
occasion to dispense with the enquiry and resort to

the exercise of powsr under Article 310, The plea wvas

negatived with the observation, "the short ansuer to

Y



this objection is that Rule 19 (iii) itself is not
applicabla, Thersefore, there is no need to enquire
whether or not in the circumstances of the case, the
enquiry was rightly dispensed with on the ground that
it was not found expedient to hold it in the interest
of the security of the Stats," The view taken,

may be
therefore, was that enquiry / required to be held
where Article 311 of the Conséﬁtution is attracted
or Rule 19 (iii) is attracted, Since the applicability
of these two provisions in respect of Civilians in
Deﬁenca forces was held to be excluded, it was held

that mere withdrawal of pleasure under Article 310

was sufficient to support the order of dismissal,

9. Views similar to the above wers expressed in two
other Division Bench decisions of this Tribunal —

(1) Daljest Singh vs. Union of India & Ors. (T.A. No.
624/1986 decided on 18,1,1993); and (2) Shri Charanjit
vs, Union of India & Ors, (0.A. No, 2827/1992 decided
on 10,5,1994), In the former case, it has been observed
in paragraph 7 of the judgment, "But as the orders
passed under clause (c) do not require reasons to be
recorded by the President, it is the satisfaction of the
President only, which has to be accepted, Uhere the
satisfaction of the Prasident is challenged in court,‘
there is no obligation upon the Government to produce

the materials upon which the satisfaction was rsachsd, "

10.. When this case came up for hearing before us, the
learned counsel for the applicant invited our attention
to prayer R-1 and pressed that the respondents should
make the relesvant record available., The lsarned counsel

for the respondents made the record availabls to us but

&




filed an affidavit claiming privilege under Sections

123 and 124 of the Indian Evidence Act, 1872, That
affidavit has been sworn by Shri K. ﬁ. Nambiar,
Secretary to the Government, Ministry of Defence,

New Delhi, The Secrstary has stated that he has
considered the documents and has come to the conclusion
that the said documents are unpublished official records
relating to the affairs of the State and éontain
recordings of highly sensitive naturs, It has also besn
stated that the production and disclosure of the

records is protected under Sections 123 and 124 of the
Evidence Act, as the records contain communications

made in official confidence‘uhich are privileged,

After making these assértions,’tho Secrotary has statad\
in paragraph 4 that the disclosure of the material
contained in the records would cause injury to public
interest and that public interest would suffer, In
paragraph 5, it has been statad that there was no

objection to the perusal of the record by the Tribumal,

11, The records were placed before us and we have
examined‘the-same with the assistance of the depart~-
mental repressntative, The examination of the record
has revealad that the decision to dismiss the applicant
from service has not been taken in haste or hurry,

It is based on material which was considered at various
lsvels including a high level committee of Advisers,
The decision to dismiss the applicant from service

has the approval of the Prime Minister and the Defence
Minister, The applicant's statemént referred to in the

counter reply is also on record, On a pesrusal of the

L
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record, we are satisfied that there was material
available to the President for acquiring satisfaction
and also for passing the order of dismissa{ from
service, The applicant's plea, therefore, that the
order is arbitrary or is based on no evidsncs, cannot

be sustained,

12, The lsarned counsel for the applicant, howsver,
submitted that the Tribumal could have examined the
record only for the purpose of examining the claim of
privilege, but the Tribumal had no jurisdiction to go
into the record in order to find justification for the
impugned order of dismissal, It was submitted by the
learned counsel that once the Tribunal decides to make
use of the material for finding justification for the
order, that material cannot be withheld from the
applicant and the material must be disclosed to the
applicant or his counsel, With this argument, the
lsarned counsel sought inspection of the record

produced by the lesarned counsel for the respondents,

We did not allow inspaction of the record to the lsarned
coungel as we are satisfied that the information
contained in the record is of sensitive nmature, The
learned counsel for the respondents rightly submitted
that disclosure of the information contained in the
record may affect India's relations with certain
countriss, This argument was sought to be repslled n
by the lsarned counsel for the app;icg¥¢ %ggttg%nQndia's *
relations with other countries could not be put in
jeopardy by launching prosecution against certain

employees similarly placed, it was inconceivable that

3



India's relations would have been put in jeopardy if
domestic enquiry. had been held, The record has revealsd
that thé prosecution has been launched in respact of
those involved in passing documents to , foreigm country Ve
may take judicial notice of the fact that India's
relations with that country are already not happy,

All the sams, it is not a matter of enquiry by the
court, The Central Government may not be interested

in preserving relations with one country but may be
interested in mintaining relations with another, This
is a matter of State policy and cannot be debated in

court,

13, The applicant's right of inspection could not be
sustained also because of the limited enquiry available
in proceedings undﬁr Article 226 of the Constitution,
Enquiry of the nature sought by the learned counsel is
impermissible in view of the law discussed hereinabove,
In visu of the legal position exposed above, it is not
necessary to examine all the arguments which the learned
counssl for the applicant advanced and in support whereof
he cited authoritises, None of the authoritises squarely
deals with the subject befors us, Ue may accdrdingly
only notice the authorities §itad by the lsarnmed counsel,
and they are -

(1) Commissioner of Police, Bombay vs, Gordhandas

Bhanji (AIR (39) 1952 SC 16);

(2) P, Balakotaiah & Ors. vs. Union of India & Ors,
( AIR 1958 SC 232);

(3) 3Jai Nath Wanchoo ve, Union of India & Ors,
(RIR 1970 Bombay 180);



(4) R. L. Butail vs, Union of India & Ors,
(1970 (2) scc g76);

(5) Union of India vs, Sardar Bahadur

(1972 (7) SLR 355);

(6) Parmanand Dass vs., State of Andhra Pradesh

(RIR 1978 SC 1745);

(7) S. P, Gupta & Ors, vs, President of India & Ors,
(AIR 1982 SC 149) -~ This authority was cited
mainly to negative the claim of privilege and
the right of disclosure of material, In this
case the privilege was not claimed in respect

of a mtter involving security of the State);

(8) Unicn of India & Anr, vs. K. S. Subramanian

(1989 Supp, (1) SCC 331); and

(9) D, K, Yadav vs, M/s J.M.A, Industries Ltd,
(37 1993 (3) sScC 617).

14, -That leaves us with the last argument of the learned
counsel relating to the quantum of punishmsnt. Even

if we were to go into this question, we canngt hold

that the punishment is disproportionate to the
allegation made against the applicant. Espionage
affects the security of the country., Retention of a
person indulging or suspected to be indulging in
espionage activities ip Defence Establishment is

frought with great dangers, Oismissal from service

in such a situation cannot be faulted even if it falls

within the province of the Court to examine, In vieu

of this position, we do not procsed to examine the

qusstion of our entitlement to go into the same,

\,



15, After the oral arguments had been concluded,
learned counsel for the applicant submitted a written
note which has been placed on record, In this note,
the learned counsel has tried to show that certain
material aspects were not considered by the Tribunal
in Baljit Singh's case referred to hereinabove,
especially the sccpe and nature of judicial remedy

in the context of security of the State with reference
to the facts and circumstances of a particular case,
It is pressed that security of life and personal
liberty and right to livelihood of a citizen
constitute integral part of security of the State

and greatest danger to the security of the State
stems from citizen's feeling of insecurity against
arbitrary exercise of State power against him,

After making these observations, the learned counsel
proceeds to visualise three distinct situations

and suggests the role of judiciary in each situation,
The first situation is where the available meterial
suggests suspicicn as to direct involvement of ths
concerned person. The second is where such meterial
suggests suspicion that the concerned person was
associated with an activity prejudicial to the
security of the State, though not directly involved
therein, And the third situation is where there is
no material to indicate his involvement or association,
According to the learned counsel in the First tuo
situations, in the interest of security of the State,
the courts may not interfere with the exercise of
‘discretion by the State, but in the third situation

the courts have an obligation to interefere,’ According

\



fo the learned counsel, the present case falls in

thé third category as there is no material on record
except the alleged confessional statement whose
genuineness is contested by the applicant, The
appiicant's case will not go out of the first and
second cateqories merely bscause the material showing
involvement is contested, Further, if the submission
of the learned counsel is accepted, an enpquiry will
becoms obligatory with only the change of forum from
executive to judicial, This will rendsr Article 310(1)
and clause (c) to the second proviso to Article 311(2)
nugatory, No argument which has this effect can be

accepted,

16. It has alsoc been submitted in the written note
that the security of the State could be ensured by
allowing the applicant to seek voluntary retirement

or by retiring him compulsorily. In such a situation,
the applicant would not be deprived of retiral benefits,
Once the President decides to withdraw the pleasurs
referred to in Article 310 (1), it is for him to
determine the manner of its withdrawal, It is not

for the courts to decide it, In the impugned order
the President has specifically adverted to pensionary
and other terminal benafits and observed that the same
shall not be payable to the applicant, It is not a
case where the aspect urged by the learned counsel

has gone unnoticed,

17. Compassionate allowance under Rule 41 of the
Central Civil Services (Pension) Rules, 1972 has

also been claimed, The allowance is included in the

\
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expression "terminal benefits" specifically denied
in the impugned order, The observations made herein-

above apply to this claim also,

18, Rule 41 of the C,C.S. (Pension) Rules, 1972 reads

as follouws :-

"41, Compassiomate allowance

(1) A Government servant who is
dismissed or removed from servicse shall
forfeit his pension and gratuity ¢

Provided that the authority competent
to dismiss or remove him from service
may, if the case is deserving of special
consideration, sanction a compassionate
allowance not exceeding two-thirds of
pension or gratuity or both which would
have been admissible to him if he had
retired on compensation pension,

(2) A compassionate allowance sance

tioned under the proviso to sub-ruls (1)

shall not be less than the amount of

Rupees three hundred and seventy-five

per mensem,"
19. The ordinary rule under the above provision
is that a Government servant who is dismissed or
removed from service shall not get pension and
gratuity, Under the proviso he may get pension and
gratuity if a specific order is passed in that behalf,
The specific order in the present case is in negative

and not in affirmetive, The Presedential order is

within the framework of Rule 41,

20, The learned counsel has cited Charles K, Skaria

& Ors, v, Or, C, Mathew & Ors. (AIR 1980 SC 1230) and
Union of India & Anr, v, K. S, Subramanian (1989 Supp.
(1) SCC 331) for submitting that this court is entitled
to direct the respondents to make compassiocnate paymant
to the applicant, The first case is not a case of

exsrcise of power under Article 310 and is irrslesvant
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for the purposes of the present case, In the second
case, the respondent before their lordships was
dismissed from service in exercise of power under
Article 310 of the Constitution, He challenged the
order by filing a suit in forma pauperis. The
primary relief claimed was for declaring the ordsr

of dismissal from service as illegal, In the
alternative a sum of Rs,75,000/- was claimed as
damages or compensation for illegal termination of
services, The trial court instead of declaring the
order of dismissal from service as illegal, directed
payment of Rs.25,000/- as damages, The decree of the
trial court was confirmed by the High Court, The
Union of India preferred appeal to the Supreme Court.
The Supreme Court upholding the legality of the
order of dismissal did not disturbed the award of
damages, This was done on the peculiar facts of that
case which have been referred to in paragraph 13 of
the Report, One of the factors which weighed with
their lordships was that there was concession on
behalf of the counsel for the Government regarding
applicability of rules framed in exerciss of pouers
conferred under proviso to Article 309 of the
Constitution, The other factor was that the
respondent's fipancial condi?ion was extremely bad

as was reflected also in theyfact that he was allowed
to sue as an indigent person, The third factor was
that at the time the litigation was commenced, the
position of law uas"nebulods. The judgment in

Tulsiram Patel's case (supra) had not been rendered
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till then, None of these circumstances exists in
the present case, Accordingly, we are unable to
accept the plea of sympathy raised by the learned

counsel for the applicant,

21, 1n vieuw of the above, the application is dismissed

but without any order as to costs,

Py Loz
’ ,72/‘) © 2/3.7/9\5 -
( P. T, Thiruvengadam ) ( Se C., Mathur )
Member (A) Chairman




