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Jugel Kishore Anand oo Applicant
\Uis.
Union of Indius ana others «s e spondentts
shri K.L.Bhandulla .. Counsel tor applicant
shii H.K.3sngwani .+ Counsel for respondents
CORAN, . ,
Hon'ble Mr.5.P.Mukerji, v iceChairman

and
Hon'ble Nix+J,F.Sharma, Judiciel Member

e 1. Whether to be referred to the Reporter? No
2. Whe.her reporters of local papers may bejm
allowed to see the judgmenti?

ORDE R

(Hon'ble Shii 5,P.Mukerji)

In this epplication dated 7.12.92
the applicant who has been working as Lowissistant
in the Noithern Rsilway on adhoc basis has prayed
that the responcents be directed te give him atleast
two oppoitunities to teke the examination for regular
promotion as Law Assist.nt before reverting nim to
his substantive post ana to protect liis pay even in
the event of reversion. He has also prayeu that
his abswer book be assesseds T:ie brief facts of the
case as follows:=
2% The applicant joined the Western Railway
as a Clerk on 19.7.74 and was transferred to HgIthein
Railway on nis re uest in 1975, He 3joinea the hworthern
;ailway Headquarters office in 1978, On the basis
of a circular he applisd for the post of Law Assistant

in scale of [sed70=750 in 1979 and he was permitied

U

to appear in the selection exémination reld on 10,2480

and his neme appearec at 51.0.2 of candidates
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allowed to take written test (Ext.P4). He appeared

in the test but theresults were not declared, Again
in rTesponse w a notice issued on 23,12.82 he applied
for similar examinatbn for the Same post but the
examination was notl neld. He applied again in respose
to the noiice cated 28,9.33 hut no examination was helde.
ON 843485 a ciIcular was issued inviting applications
for officiating promotion for the post of Law Asstt.
in adnoc arrangement pending selection., Tne gualificai=-
jons presciibed for such officiation was that the candi=-
dates should be Law iracuate end shodld nave five yéals
® of continuwous service and should pe working two grades
\ below the grade of ps.330-730. The applicant applied
for the same on 13,3,35 and was appointed as a Law
Assistant on an adhoc basis vide ine order dated 104935
at Annex.re.p8. He has been working as Lawissistant
since them, Again in 1987 he ¢pplied for regular selectiol
® for tne pest of Law Assistant but he was rpt allowed to
g appear as only those who were onc jrace below the
grece oi Law ASsistant were eligible to «ppesr. The
applicani’s eubstantive post was two levels velow
that of Law As.istante Agadn on 16.5,39 when a selection
- was done the applicent aspplied but he was not allowed
to appear for similar reasons. Nonethless he continued
to work as LowAs:istznte In the meantime, he was
rejularly promoted from the grade of Sr.Clerk (Ks.l200-
2040) to that of Head Clerk (Rs.1400-2300) with effect
from 23.11.90. When anbther selection notice was issued
on 30,7.91 the applicent applied and appearéed in the
examiration on 9,11,91 but his name did not apped:i in
the list of céndidates wwo g &lified to appear in the
vivaevoce Leste He iepresentated on 29,7492 for

sssessmert of the answer books but without any seply

T AT, o L TR e e e




\ &

the responcents passed the impun;ed order dated
Lo12.92 at AnnexareJp el reveiting him from the grade

of Law ~aSsistant,

3. fhe applicantts grie?ance is thet he has
been oificiating as Law Ascsist-nt though on adhoc
basic continwusly tor wo1e than 7 yesrs wlith un-
blemished seivice and thus hcs acquired @ vested right
after 18 months of such service, His further grievance
is tnet ne was arbitrarily aisallowvea from agpewiin:
in the examination held in 1987, 39 and %, He hes
ieferred 1o the Full Bench Judgmznt of this Tribunal
datéd £,5.39 in which it was laid down that further
oprortunity for regularisation should be given to
those of iciatiny employecos who full in the selection
test and that two opportunities should be civen to
cleer the selection test and till then they should not

be 1everteds,

4a In he reply affidavit the responcents have
steted that in 1979 eligibility condition for plomtion
as Law assistant was that the condizate should be a
qracduate in Law with I yez1s ib service in any branch
of the Fgallwzy, The dpplicant was allowed to appear

in the writier examinaton held on 24,2,80 foi the post
of Law Ascistant but he did not gualify in the test,

He was 2llowecd to officidate on an adhoc basis as Law
Aszist'nt on 12,Y.85 and coniinued to officiste., le
¢jein did not qua.ify for selection also in 1991, They
have stoted tha¢ the applicant is substantive in the
grade of sSr,Clerk und the selection for the post of

Law assistant being confined to che staff working in
the ,rade ium:ediately below the yrade of Law Assistant
and that immediately lower giade being r.s,1400-2300, the
applicant who was substantive in the Si,.Clerk‘'s jrade

0f £5el200=2040 was ot eligible, The applicant again
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did not qualify in the written test held on 9.11e9Ls

O We have heard the aryum-nts of the le.arned
counsel for both the parties and gons thiough the
docum-nts carefully. The applicant canmot at this
stage gestion his not being allow:=d to appear in the
test held in 1987 anc 1989, The fact remains that
he appeared in the subsequent test held in 1991 and
did not qualify. Buring 1987 and 1989 he was not

in the =ligible grade of Rs+l400-:300 of H:ad Cl-rk
to which he was promoted only on «3,11.%0,

6o A Full Bench of the Tri?unal in their judgmmt
dated 5.5.59 in T.A.8344/86 (Jetha N.nd and others Vs.
Union of Inuis =nd others repoited in Full Brch

Judgments of oﬁ%?ggl?i-page 353) observed as follows;

®In regard ©0 che last guestion as to when an
adnoc employe: can be sevelted the answer 1s
that if he has beern appoinited in a stop gep
aixangem:nt, he can be reveited al any times If
he has not (uaelified in the selection test, he
can still be reverted. 1if he has qualified

in the test and had continued in an adhoc
capacity for more than 18 months, he cenmoti be
reverted exc-pt ofter following the Disciplire
and Appeal hules, Further, we have also held
that a person who has so f2r mot gualiticd in
the se¢l-ction test and is rolding an odhoc post in
the promotionel post, h: should b- jiven

several chances to aualifyin the peleciion test
and if even after repeated chances given 0

him he feils, ibere would be no other alternativ:
but to sievert him, [he cardinal principle is
that he must have yualified in the selection
test to become suiltabl~ fo:r the post.®

the same B-nch in K.AWNo.135/89 in TA 844/86

in their judgment dated 2145490 (:zeported in Full Bench

Judgments of CAT, 19.9-91L Vol,1I) it wss observed as
followss =

Bas le,ardas the olhel applicenis although 1t

is conuended by the learned counsel for the
Applicants tiiat they had peszed the selection
test in 1972, cheie is no evidonce befoie us
to suppo-t this contention, fhey filed 3 suit
and obteined an Injunction Crder fiom holding



the test for them in 1901 and they have rot
appecred in any oclecitlon test thercasfters,

nowW Lhey are claiming rejularissiions The
canmot be reqgularised unlessit is establshed
that they had pas:ied ihe test earlier, JIn case
Lhey Choose Lo zppesxi in fresh selectlon test,
the, May be glven iwo opgortunities 1o the scle,
Tne '.cc0.L0 Note' pala 2.20f the meeting dated
27411ie1975 quotied ceslier in tiic Order may be
adnered to by the. respondents, Mearwfil., i
applicants may not be reverted.,®
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(emphasis added)
Te In the light of the Full Bench decisions as

quoted above, we allow this application only to the
extent of directing that since the applicant has
already availed himself of two oprortunities in 1980
and 1991 to appear in the examination for regular
promotion as Law Assistant, he should be allowed one
and last opportunity to appear in the next selection
¢ U niwok Tome »
xaiination, if he has not already appvared, He should
pe allowed to continue on an adhoc basis tilI/he s hen
availed of£ the third opportunity subsequent to 1991,
if he is successful in thg;selection, ouly then he
should be regularised otherwise he shiould be reverted,
Till the results of the selection in which he 1is allowed
to eppear after 1991 are declared, he shall not be
reverted fiom the post of Law Assistant, Thereafter
he should be reverted, if he is mot successfully The
application is disposed of on the above lines, There,
is no order as to costs,
Sils
S e ’ e

(J.P, Sharma) (SoP.Muker:ii)
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