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J»agal Kishoie Anand •• Applicant
\'s.

Union of India and oiiiers •. Respondents

Shri K.L.Bhandulla •• Counsel tor applicant
Shii H.K.C|ang.vani •• Counsel for respondents

OOPiAiii'i
"Hon*ble- rvir,3.P .Mukerji, ViceGJiairman

and

Hon'ble Kt.J.P.Sharma, Judicial Member

1. v/hether to be referred to the Reporter? T^o
2. ''frieUTer reporters of local papers may

allowed to see the judgment?

ORDER
(Hon'ble Shii S.P.Mukerji)

In this application dated 7,12.92

the applicant v^o has been '.Aforking as LawASsistant

in the Northern Railway on adhoc basis has prayed

that the respondents be directed tQ give him atleast

two opportunities to take the examination for regular

promotion as Law Assistjnc before reverting him to

his substantive post ana to protect tiis pay even in

the event of reversion. He tias also prayed that

his atiswer book be assessed, Tre brief facts of "the

case as follows:-

2, The applicant joined the ;"ifestern Fiailway

as a Clerk on 19,7.74 and was transferred to Northern

Railway on his re uest in 1975, He joined xr.e Northern

.ailway Headquarters office in 1978t On the basis

of a circular he applied for the post of Law Assistant

in scale of Rs,550-750 in 1979 and he was permitted

to appear in the selection examination held on 10»2iS0

and his name appearec at 31,No,2 of candidates^
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allo.ved to take written test (tixt,P4), He appeared

in the test but cheresults were not declared. Again
in response to a notice issued on 23.12.32 he applied
for similar exarnimtbn for the same post but the
examination was nox neld. He applieo again in respose

to xhe notice aateo 28.9.33 but no examination was held,
on B.3.85 a circular was issued inviting appiicadons
for officia-tiig pronotion for the post of Law Assttr.
in adnoc arrangement pending selection. Tne quaiiticar-
ions prescribed for such officiation was that the candi
dates should be Law graduate and should have five years
of continuous service and should be wrking tv>« grades
below the grade of pS.350-750. The applicant applied
for the same on 13.3.35 and -was appointed as a Law
Assistant on an adhoc basis vide the order dated ID.9.35
at Annex.ire.P8'. He has been \'vorking as Lawtssistant
since then. Again in 1987 he applied for regular selectioi
for the post of Law Assistant but he was not allowed to
appear as only those who -were one grade below the
grade of Law Assistant were eligible to cippear. The
applicant's substantive posx was two levels uelow

that of Law Assistant. Again on 16.5.39 when a selection

was done the applicant applied but he was not allowed

to appear for similar reasons. Nonethless he continued
to work as LawAs.distant. In the meantime, he was

regularly pronoced from the grade of Sr.Clerk (Es.l200-
2040) to tfeat of Head Clerk (Rs. 1400-2300) with ef fect
from 23.11.90. ;Vhen anithei selection notice was issued

on 30.7.91 the applicant applied and appear&d in the

examiration on 9,11.91 but his name did not appear in

the list of candidates who qislified to appear in th<

viva-voce test. He representated on 29.7.92 for

assessment of the answer books but without any reply

le
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the leeponaents passed the impun,;ed order dated

1,12,92 at Annevjxe.f ,1 revexting him from the grade

of Law /\Ssistant,

3, The applicant's grievance is that he has

been officiating as Law Assist-nt tfiough on adhoc

basis contih'jously for aToie than 7 years with un

blemished service and thus has acquired a vested right

after 13 months of such service. His furthex grievance

is that ne was arbitrarily oisallowea from appe<»rin;?

in the examination held in 1987, 39 and 90, He has

referred to the Pull Bench Judgment of this Tribunal

dated 5,5,39 in which it was laid dovjn that farther

opt-ortunity fox x«gularisation should be given to

those of iciating employees '.^^o full in the selection

test and ehat cwo opportunities should be given "to

deer the selection test and till then they should not

be reverted,

4, In the reply affidavit the lesponcents have

stated that in 1979 eligibility condition fox promotion

as Law assistant ".vas that the candiaate should be a

graduate in L»v with 5 years ih service in any branch

of the Railway, The applicant was allowed to appear

in the written .exuminutbn held on 24,2,30 foi the post

of Law Assistant but he did not qualify in the test.

He was allo"wec to officiate on an adhoc basis as Law

Assist nt on 12,9,35 and continued to officiate, lie

again did rx>t qua..ify for selection also in 1991, They

hdvv. stated "tha c tne ai-^plicant is substantive in the

grade of Jr.Clerk and the selection for the post of

Law Assistant being confined to the staff vucrking in

the iruuediately below the grade of Law Asi.istant

and that irumediately lower grade being K3,1400-2300, the

applicant who was substantive in the 3i,clerk's grade

of Ks,1200-2040 was rot eligible. The applicant again
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did not qualify in the t^ritten test held on 9»ii:«9i»

have heard the aryuta nts of the le.ained

counsel for both the parties and gone through ti.e

documents carefully. The applicant canrx3t at triis

stage ofestion his not being alloivcd to appear in the

test held in 1987 ano 1989. The fact remains that

he appeared in the subsequent test held in 1991 and

did not qualify. Buring 1987 and 1939 he was not

in the eligible grade of Rs.i400-23(X) of Head Cl'tk

to which he was proaoted only on 23,11.90.

6, A Full Bench of the Tribunal in their judgniant

dated 5,5,39 in T.A.844/86 (Jetha N-nd and others Vs.

Union of Inoia and others reported in Full

Judgments of (gAi"^(^?i-page 353) observed as foliowss
"in regard to he lost question as to '^en an

adnoc eniploye- can be xc-verted the ans'wex is
that if he has beer, appointed in a stop gep
airangem.;nt, he can be reverted at any tirr.e. If
he has not oualifitd in the selection test, he
can still be reverted, if he has qualified
in the test and had continued in an adhoc
capacity for aore than 18 months, he cariTOt be
reverted excrpt after following uhe Discipline
and .Appeal Rules. Further, -we have also held
that a person vho has so far rot qualified in
tteie sel-ction test and is polding an adhoc post in
Ihe promotional post, he should h given
several chances to qualifyin the jselection test
and if even after repeated chances given to
him he fails, there 'would be no other alternative
but to revert hinr, fhe cardinal principle is
that he n?jst have qualified in the selection
test to become suitabl'- for the post.*

Th® same B-nch in R,.\.No,i35/89 in TA 844/86

in tiieir jucigtient dated 21.5.90 (reported in Full BODch

Judgments of G^T, 19 9-91 Vol.XI) it was observed as

follo'wsj-

'V\s re-jdrris the other ."vpplicants although it
is COritended by the learned counsel for the
Applicants that rhey had passed the selection
test in 1972, there is no evidence before us
to support this contention, fhey filed a suit
end obteiricrd an Injunction C- der from holding
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the tt-st for them in 19Ji and they have not
apyetxed in any selection test thexeaftei-i
h"o'--/ they are claiiting regularisation. They
cannot be recijlaxised unlessit is establshe'd
that tney had passed the test eailier» In case
'whey choose to appeal in fresr: selection test,
they may be given tvA? opjiortuni't'ieo for the "same.
The '..ecoxd Note' para 2,2of the meeting dated
27.ii«i975 quoted earlier in tr.is Order may be
adhered to by bhe. respondents, Meanvi il-, t^;;
applicants may not be reverted,*

(emphasis added)

7, In the light of the Full Bench decisions as

quoted above, we allow this application only to the

extent of directing that since the applicant has

already availed himself of two opportunities in 1980

and 1991 to appear in the examination for regular

promotion as Law Assistant, he should be allowed one

and last opportunity to appear in the next selection
tW tVvuya. •

examination, if he has not already appeared. He should

be allowed to conrinue on an adhoc basis till he vsVvx^i

availed of# the third opportunity subsequent to 199i«

If he is successful in that selection, ouly then he
R,

should be regularised otherwise he should be leveited.

Till the results of the selection in wriiich he is allowed

to appear ifter 1991 are declare^ he shall not be

re-^erted fiora the post of Law Assistant, Thereafter

he should be reverted, if he is not successfulii The

application is disposed of on tte above lines. There,

is no order as to costs^

.P.Sha

J.M. V,C%
(j,P.Sharma) (S,P.Mukerji)


