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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH
>3

New Delhi This the _10th day of_Qecembep, 1996,

0.A, N0.3169/92

 HON'*BLE SHRI S,R, ADIGE ,MEMBER(A)

HONYBLE DR.ALVEDAVALLI ,MEMBER(J).

Shri S5,K, Sharma,

S/o Late Shri R,K,Sharma,

Divisional Organiser,

Directorate General of Secerity,

Office of the Divisional Organiser,

$5B, North Assam Division,

TEZPUR, esssse Applicant,

(By Advocate Shri Shyam Moorjani)
Versus

1 Union of India,
through the Cabinet Sscretary.
Cabinet Secretariat,
Govt., of India, Bikaner House,
Shah jahan Road,
New Delhi,

2., The Cabinet Secretariat,
through the Cabinet Secretary,
Government of India,

President House,
New Delhi,

3. Directorate General of Security,
through the Director,
Office of the Director, SS8,
Bdock Vv, East R.K,Puram,
New Delhi-110066,

4, Shri H,B. Johri,
Ex-Principal Director,
Oirectorate General of Security,
resident of B-6/109,
Safdarjung Enclave,
New Delhi, eeesse REspondents,

(By Advocate Shri Madhav Panikar,)

JUDGMENT

By Hon'ble Shri S,R, Adige,Member{A).

In this gpplication Shri S,.K. Sharma is

seeking quashing of those promotion orders issued
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by the respondents which do  not a&cord with

his promotion as IG/Divisional Organiser/Joint
Director w.e,f, 1989.\ He is seeking promotion

as such w.,e,f, 1983, since when he was discharging
the duties of Divisional Organiser, or alternatively
to grarit him ‘promotion atleast w,2.f. 1989, when

he bec ame eligible for promotion with consequential

-

be‘ne fits o

2, The applicant avers that he joined the
Indian Army in 1963 and in July, 1967 was deputed

to 3SB under Directorate of Genergal Security,

where he was absorbed in September,1967. In
Ju»ly,l973 he was promoted to the rank of Dy.
Commandant, and was thereafter promoted to the» »ank
of Command ant/ Area Organiser in October, 1975

and held charges of various Bettalions/ Areas

upto June,1983. In June,1983 he was posted at
Manipur as offic iat ing Divisional Organiser.

In December,1983 he was promoted as DIG and posted
as DIG Frontier Ac ademy Gwaldam(UP) but was not
relieved to join there and was ordewred to continue
at Manipur where he had been working since June, 1983
in capac ity of offic iating Area Organiser of Manipur/
Haflong D:Lvismn. Again in December, 1984 he was
posted as DIG, Training Centre Haflong, but was
ordeved to functiom at Manipur, holding two addition-
a_)_.'charg.e‘s as Divisional .Organiser,Man’ipuy; and Div, -
Organiser Haflong,' In March,1987 he w as transferred
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to Jodhpur as DIG Rajasthan and gujarat Di
188 upon the

new unit and in May/dune

yhich uwas 2
sanctioninglf a post of DiViSiJnal Organiser at
Jodhputr, D€ held charges of the same £ill Nov'90.
He states that he is 8 direct group Centre Hardcore
Cadre gfficer of 558 and 18 the only such officer
to reach upto the stage ef 16/30int Director/Diuisional

Organiser .
3 He contends that as PperT genior gxecutive
rn the 558, eligibility for prowotion

Rules which gove

from OIG toO 1c is 6 years service
peen prOmoted as DIG in Dec'B89 he completed the
requisite 6 years service 9n 29,12.8%9. He states
that he represented on 19.12.89 for consideration

motion and was eventually informed on

for pro
19.7.69 that

5.2.90(Annexure A-2)that vide ppaT On dated
the crucial date for deterrining eligibility of
for prOmotion was Ist Octobery and his case

,officers
yould be considered only in gct 190 after the ACR's
for 1989-90 Were completed. Thereupon by letter

dated g9,3.90 he informed them that for the year 1990
as well as 2 years thereafter, nNO other person e xcept
himself would be eligible and he requested that the

ppPC be not delaysd, put the respondents in their
gp(Annexure A-4) adhered to their

/A

letter dated 28,3
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stand . Thereupon by his letter dated 1254.90

(Annexure—*‘\f:) the applicant asked the respondents

to obtain a clarification from pp & T, but he says

that they paid n© heed to this request and continued

getting deput ationists for being posted as

Divisional Organisers io his prejudice. On 45 J0 he
lodjed a protest and bY other letter dated 103 90
sought personal interview with the Director, SSB

(e spondent No 4) but allegeés that the latter

seemed detepmined to induct deputationists and

thus mar the applic antts own C3TéeT, and did

ast grant him the interview, upon which he

submitted asnother repre sentation on 13.8 +1990
asserting that as he had become eligible for
considerat ion for promotion in December; 1989, he

was entitled to pe considered against 1989 vac ancies,
and ACR's for 1989-90 could not be taken into
consideration S Not hearing further in the matter he
again represented on 10.10.90 £51lowed by another
representation dated 19/20 11,90, and one more on
10/12.12.%0, in which he also voiced his
apprehensions that his ACRs for the year 198 9=90
were deliberate ly not initiated in time by Director
3B (Report ing Officer) so that the Reviewing and
ccepting off icer who were to retire on 30,.4,90 and
31.7.90 were prec iuded from ré€c ording their indepen=
dent assessment, and once initiated, his grad ing
had been malafide ly de pressed to mar his promotional'

charces, He avers that he received no reply to

s
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those represenations and his pryaér for a personal
iptervieu yith the Cabinet Secretary was also not
granted.
4, reanuwhile pursuant to his represanation
dated 10.10.90 2 OPC was convened in Dec'90 uhich
recomrended the applicant's case for pronotion as
Divisional Organiser/l.c./Joint pDirector and the
case was sent to the ACC, where his case for promotion
was cleared by‘the Hon'tble Home Mminister and Hon'ble
Deputy>Prine minister, but he alleces that some

Hon'ble

of ficers approached the/Prime minister and got placed
some false materials and made representations therein
that neither Forped part of ACR dossier nOT the
applicant‘s file, and the remarks of the Revieuwing
Of ficer were also not considered as a result of
which the pPCls recommendatiorns were naot accepted.
He avers that he represented on 12.12.90, followed
by reminder on 30.5.91, and, another representation
on 25.6.91 and it is only in July'91 that he received
respondents letter dated 21.6.51 informing him that
the.ACC had not approved his promotion, He asserts
that never before had the recpmmendétipns of the DPC
headed by Cabinet secretary as Chairman not been
approved by the ACC but in his case , owing

to malafides of respondents he was made to suffer.

A
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W 5. He avers that thereupon he submitted a
representat ion dated 31.7.91 addressed to the
Hon'ble Prime Minister giving the entire details
of - his c ase, but apprehends that the same was
never placed before him and meaenwhile he rece ived
a letter dated 22,8.91 informing him that the
decision taken by the Minister I/c on the DiC's
recommendations were final, and meanwhile he
received another letter dated 22,8,9l1 informing
him that his promotion would be considered in
the current year, Eventually the DIC was held

‘and vide orders dated 2,12,91 he was promoted
to the post of Divisional Organiser, but the
app lic ant's main grievance is that he should
have been so promoted on the basis of the DfC's

recommend at fon of December, 1990 itself d

6. The respondents in their reply have
challenged the JA, They states that the applicant
took charge on promdtion as Dy Director/HIG on
29,12.83 (Annexurea-R4) and under Rule was eligible
for consideration for promotion as Divisional
Organiser/IG on completion of 6 ysars service in
the grade of Dy, Director/DIG which he duly
completed on 28.,12,89. As per DP & Tt's OM dated
19,7.89 read with their M dated 6.4.90 (Annexure=-
R2 and R3), the crucial date to determine the
eligibility for consideration for promotion as
prescribed by the relevant recruitment rules being

Ist Jctober(whepe the ACRs are written financial

yearwise ),he was rightly not considered in

December, 1989 as he was not eligible for consideration

7\
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on L.10.89 against vacancies of 19894

- ] -

74 In so far as the applicant's claim for
promotion as Divisional Jrganiser from 1983

itse 1f on the ground that he was holding the
post of Divisional Organiser is concerned,
respondents aver that it 1is patently misconceived
as he did not have the requisite 6 years service
in the feeder grade, and in any ca;e he was
holding only current charge of thef duties of
the Divisional Drganiser in additionm to his own
duties as Area Organiser/DIG and was not eantitled
to or eligible to claim promdtion dr even ask
for extra remuneration Sor the period he held
currént charge of the post, vide Cabinet Sectt.

Opder dated 14,7.83 {Annexure-R6) and 29.12.83

{(Annexure=R7) respectively.

8. \ In so far as the DRC's recommendations
of December, 1990 a-~e concernsd, the respondents
submit that the DRC was convensd on 27,12, 90 to
consider the applicant's case for promotion but

at that stage the competent authority after a
careful considerstion did mot consider him fit

for promotion, The ~espoments deny the épplicant's
allegation that = unscrupulous senior officials

acting in a malafide manner placed false materials
Hon'ble
and represent stions before thelPrime Minister,

on the basis of which his case for gromoticn was

re jected, %
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9, Admitted'ly,‘ the applicant's case

for promction was considered avain in the next
year, and on the basis of DRCYs recommendations
held in September, 1991, =nd the subsequent
approval of the competent autl'ority)the applicant
was oromoted to the grade of Divisio nal Organiser/
Joint Director/IG and took over charge w,e. £

24,12.91 (Annexure -R3l) .

10. The applicant in his re joinder has

reiterated the contents of the OA and repelled
the averments made by the respondents,

11, e have heasrd applicant's counsel
Shri Moor jani and respondents! Shri Madhav
Panikar, A have also perused the materials

on record including the original file containing
the recommendations of the DG and the notings
relating to the examination of the.applicant's
case for promotion, and have given the matter

our very careful consideration.

12, In so far as applicant'!s claim for
promotion as IG/Divisional Organiser/Joint
Director w.c.fes 1983 i,e, from the time he was
asked/ to hold current charge of the post of
Divisional Organiser, Manipur is concerned,

the same is fit to be dismissed summarily because
the applicant at that time did not possess the
mandatory 6 years service in the grade of

DIG to be considered for promotion to the post

of IG/Divisional Organiser/Joint Director.,

A
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13 As régards consideration of the

applic ant's case for premotion from 1989, the

same is also not permissible as the applicant had
not completed the eligibility period of 6 years in
the grade of DIG on 1.10.89, which was the cruc ial
date for the 1989 v anc ies in terms of DFOL's

OM dated 6,4,9 enc losed with a copy of Cabinet
Secretary's O.. dated 14.5.30 ( Annexure-R10).
The applicant has contended that certain

except ions were made in sther c ases, and the same
could have been done in his case also. Even
assuming ( but without record ing any fir'tdingion‘ that
point ) that the applic ant's contention is correct

that certain exceptions were made in cases of

others, that does not give the applic ant..a legally
enforceable right to c laim that a similar exception

be made in his case. In this connect ion the Hont'ble

Supreme Court's ruling in Chand igarh Admin. &
P Myms()scus \
another Vs, Jagjit Singh,/\is re levant:

“Generally Speaking the mere fat that
the respondent suthority has passed a
particular order in the case of another
person similarly situated can neéver be”’
the ground for iSsuing a writ in favou-
of the petitioner on the plea of
discrimination. The ordey in favour of
the other person may be legal’and valid

or it may not be, If the ordey in favour
of the othe~ person is found to be
contrary to law or not warranted in the
facts and c ircumstances of the c ase,
it is obvious that such illegal or
unwarranted order cannot be made the
Basis of issuing a writ Compelling the
respondent authority to repeat the
illegality or to pass another unwar- anted
ordep ...... By vefusing 'to direct the
~espondent autho=ity to -epeat the
illegality ', the Court is not condoning
the earlier fll2gal <t, nor Ccan such
illeqal order const itute the-basis for
leqit imate complaint of discrim ation, -
Gj_%ing effect go such Pleas__W"UE be
prejudic ial to the interest of law and
and will do inc alculable harm to the

A
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public interest, It will be negat ive

of law and the rule of law,*
14,  Unde= the c ircumstance, the applicant is
not eligible to be cons idered for promotion
from 1989 .

15. Coming to 1990, we find that the

applic ant was considered fo- promot ion, but was
eventually not selected, In this connection, we
have perused the contents of Pdi's PDffice File

No ,905/5/U/64/91/Pt . in which the proposal
regarding the applicant®s promotion was

examined, together with the applicant's AGRs,

It is true that the DI consisting . of theiGabinet
Secretary, the Director General@) and. the

princ ipal Director_ found him fit for promotion,

but when the matter went to the PJdils Office, it was
noted that he had been graded as just tAverage! for
the preceeding year 1989-90 and that the

Director General(Security) displeasure had been

c ommun ic ated to him for lack ~of observance

of departmental regulations and financ ial powers,
It was noted £hat his p2rformance was Average,

and with guidance and control he was likely to

do better. Even qualities :li.ke dependability,
ability to plan operations had been gqraded as

merely 'Good'while his moral character and loyalty haf
been graded as only Average, His CR for the

previous year 1988-89 also showed him to be no more
than Good and for the year 1987-88 he did not ¢et a

A~
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single 'B' assessment showirig that he was only
“Good® or "Average® against mos/;z%;.he assessment
columns, and there was no compelling need to
promote him with his record ¢ A contrary view

was also e xpressed that as this appeared to a
borde~ line case, and the promotion had been

rac ommended by the DPC,' and the applicant was

the only eligible Officer for promotion, and
other very senior office~s had alss come out
strongly in Support of the promotion, the Same
could be approved but eveatually the Hon'ble P-ime
Ministey vrecorded his minute on 11,3,91 that theve
was no justifﬁc ation to pwrixo*_t_e the applicant

in view of his record and there w:&no compe lling

re@asons to acept the p-oposal,

16, Applicant's counsel has forcefully
ple aded that when his c lient's case was found
t> be on the bOrder line in the depa~tmental
noting even with the communic ation of the
displeasu-e of the Director GEneral(“SeCUrity’
reéga~ding lack of observance of departmental

reégulations and misuse of financial poaers, the same

can no longer be said to be 3 barder 1ine c ase
upcn the expunction of those -emarks by ordews

dated 20,10.94, and now stood in favour of the

. applicant, and this was therefore a fit case for

issuance of a direction to the respondents to

réconsider the applic ant's case for promotion
from 1990 ° -

17, # have considered this submission carefully
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but find surselves unable to agree with the

same ¢ It is true that the DPC rec ommended

the applicant®s case for promotion, It is

also ¢ lear that when the file e hed the PM's
Office, a_ view was expressed that the applicant's
prev ious record of service did not justify his
promot i0f, upon which a contrary view was also
expressed that this being a border line case,
the p-oposal may be approved. The Hon'ble Prime
Minister's minute dated 11.3.91 reco-ded in his
ownhand shows that he rejected the proposal for
promot ion after due applic ation_of mind that
there was o justific at.ion_.to promote the

applic ant in view of his pweQious reco~d and
there was no compelling reason t> xcept the
proposal. Upon going through the applicant's
Acns for exh of the years for the relevant
period, we find that under various columns of
those ACRs on a 5 point q:(h‘ grading of
Qutstanding (A), Very Good (B), Good (C) Average
(D),V‘Be low Average ( E), the applicant has generally
got gradings of only 'B' or 'C'. Similarly his
sverall grading is *Very Good". for the years
1984-85:and 1985 «-86; ®Average® for the years
1986-87 and 1987=88; *"Very Good® fo» the year
1988-89 and “Average® for the year 198-9-.9‘0.
Undeyr the ¢ ircumstance, aven if the adverse
remarks as stated above a-e deleted, it is
difficult to disagree with the viaw taken by

the Hon'ble Prime Minister that in the absence of
S

.
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any compelling renson to ~ccapt the proposal for
epplicent's promotion, thera w2s no justificotion
to promote him on the bagis of that record, more
particul~rly =s in the year precesding the ysar
of promotion i.,e. 1989-90, he had sarned an oversll
grading of only " avarage " The spplicant nlleged
that his ACRs for 1989-90 uere‘deliberately nd
malafidely depressed, but sven if uwe disrsgard thet
perticular ACR, » perusal of othaer aCRs for the
relevant period, including the gr~dings under
individual columns for s=ch of the yas~rs 78 well »s
the over=sll gr=dings le~ves us with an impression
thot the -~pplicent's performance renged between Mood"
and ™fary Good" but was not '"utstanding " In this
connsction, respondents! counsel shri Madhev Panikar
h=s stated thet as on promotion, the incunbent was to
head the entire Organisation for which en officer with
a proven record of consistently high perfomance wa
required, it was not unremrsonabls for the respondents
not to have p romotad the mpplicent in December, 1990,
It is difficult to disagree with this propositioﬁ. B
nota that aftar watching the -pplicant's perfomance
for the ysar 1990=81 21so, in which he sascured =
Very Good qrading, which considerably improwed
his earlier o wrell grading, he was eventuslly
promo tad in Necember,1991 . i must 2130 mention
here thot the =2dvice of the DPC was purely
recommendatory in cheracter, and the ultimate
spproving authority was under no legal compulsion

to accept that recommendation or indeed the view

%
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that it was 38 porder line Case. 1f after due
applic ation of mind by Vthe._ultima‘ce approving
authority, the view was veéc orded that in the
abseace Oof any compe 1ling weasan to accept
the p»«op:’Sal for p:q:)mdtif)n, there was 0o

justific ation to aromote the appli:: ant on the

pasis of that rec ord, and there is no doubt
that there was app lic at ion of mindy we cannot S&y

on the basis of the materials before US that |
such a view was illegal, arbitravy, perversé Or
malafide or indeed violative of Articles 14

and 16 of the ConStitution so as to warrant our
JudJ.Cial interference. It also needs to be R
mentioned that the DPC was not conducted under
the aegis of UG requiring a vegev-ence__back 1o

them explaining the reasons for dis agreement o

18. Du~ing course of he ar ing, applicant’s
counsel 3hri Moorjani has stvongly asserted that
the applic anthsho;xld be sanctioned additional
emo luments for the period he had d isc harged

the duties and ~espons ibilities af the twr |
postss As per the msterials on réc ord , there

is no doubt that the arp lic ant shouldered

the duties and respons ibilities of an additional
post in addition *to his own dut ies and wespons j-
pbilities for CONS idev-able lengthsof tme
respondents contend that as the applic ant was only
in current charge of the additional post he is
aot entitled to any addl, emoluments, At the

very outset we note that under nyle 10 CAT

( P"OCedu'r‘e) nules an appli ation is re quired

‘e
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to be based upon a single cause of xtion and

e liefs sought are required to be consequential
to one another, In the present case, it cannot
be said that the prayev- for additional emoluments
for holding charge of a post in additiona to
ones own is consequential to the prayer for
promot ion, It is perhaps for this reason that
paragraph 8 of the original application containing .
the reliefs sought by the applicant does not
cont ain any prayer for add itional emoluments for
holding charge of a post in addition to ones own,
As this qlaim for addl.emoluments pressed by
Shri Moorjani during hearing has not been
spec ific ally prayed for in fhe ~elief paragraph

of the OA, we do not consider it necessary to

record any finding on the same, leaving it open
to the apolicant to seek appropriate remedies

in accov~dance with law, if so advised,

19. Subject to the contents of paragraph
l3above, this OA is dismissed, No costs,

( Dn.A.vaDAVALLI') { 3.n.

45
MEMBER (J) MEMBER (A),

/ug/



