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In tha Central Adminlstrativa Tribunal
Principal Bench, New Oolhi

^^•9". No,0A-3152/92

Shr i R» C, Sr i va st a va

Union of India

Tor the Applicant

Tor the Respondents

Bate: U' ^ ^

•••• Applicant

Versus

• ••• Respondents

Shri 8»S, flainee. Advocate

• ••• Shri H»K# Ganguani, Advocate

COR AW; Hon'ble Wr, 3.P# Sharma, Member (3udl,)
Hon*ble Mr, S#R« Adige, Administrative, Member,

1, To be referred to the Reporters or not?

(Judgement of the Bench delivered by Hon*ble
Mr, 3,P, Sharma, Member)

The applicant has been working as A, S, M, ,Bareilly in

Moradabad Division and a departmental selection for the post

of Law Assistant was advertised vide notice dated 22,5,1989

by Headquarters Office, Baroda House, New Delhi, The applicant

applied for the said post through proper channel. His name <-

was also included in the field of eligibility among those

candidates who ware to be called for written examination. The

case of the applicant had baen that he had not been informed

of the date fixed for the written examination and he represented

for holding supplementary test for him. Being aggrieved by

non-grant of the relief by the respondents, he filed earlier

Original Application No,2500/91 which is still pending

disposal. In the meantime, by the order dated 2,5, 1990, the
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apolicant uas working as A.S.M., was appointed to officiate

as Lau Assistant in the grade of Rs, 1600- 26 60 purely on an

ad hoc basis pending passing the selaction and posted undar

D.R, n,( Delhi) • The furth^f selection for the post of Law

Assistant (Grade Rs, 1600- 2660) was also notified and the

written test for the Sa'^e wgs held on 9,11, I9B9 and

16.11.1^. The applicant also took that exanination by
an order passed in QA-2S00/91 on the MP-25 28/92. The

interin order directing the respondents not to declare the

result of the applicant# "as vacated af»d if he had qualified,

he should have been allowed to appear in the viva voce test

and the result would be subject to the outcome of that^O.A,

The applicant has since bean also interviewed. After the

interview, the panel has been declared by the Deputy C,P,0,

(Headquarters) vide its order dated 27,11,1992, The name

of the applicant does not find place in the aforesaid panel

for the post of Law Assistant (Grade Rs. 1600-2660), The

applicant has filed the present application, aggrieved by

that order and the question of the omission of his name

from the panel in^spite of the fact that he has been

Working as LaM Assistant for the last 2^ years,

2, The applicant has claimed the relief that his name

be included in the oanel dated 27, 11. 1992. As an interim

relief, he also prayed that the respondants be restrained

from reverting the applicant from the post of Law Assistant

till the final disposal of this application. On 24,12, 1992,

an ex parte interim direction was issued in favour of the

applicant directing the respondants not to revart him from

the post of Law Assistant for a period of 14 days. This

interim order continued till the final hearing in the

matter on 4, 6, 199 3,
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3, Ub have heard the learned counsel for both the

parties at length and also called for the record of the

selection for the post of Lau Assistant and perused the

proceedings of the O.P.C, in the presence of the Counsel

for the applicant. In the said selection, the allotment

of marks has been as folloust-

I, Professional ability

(a) Written teat 35 marks

(b) Viva woes test 15 marks 50 marks C/F
8/r 50 marks

II. Personality address and
leadership and academic/ 20 marks
technical qualifications

III, Record of Service 15 marks

IV. Seniority 15 marks

Total: 100 marks.

An employes must secure not less than 60?J (30 out of 50 )

marks in the prof essional ability and not less than 60%

marks in the aggregate to be eligible to bs empanelled.

However, there is certain relaxation in the case of SC/ST

employees, but that is not the case Further, no

grace marks have to be awarded in individual Cases, This

mode of selection is not disputed by the parties. The

applicant has secured 33 marks out of 50 in personality,

address and leadership and academic/technical qualifications;
record of service and seniority. However, in the professional

ability, the applicant secured 24.15 out of 35 marks in the
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urittsn examination and 5 marks In the inter view out of
•

15, making the total to 29.15 out of 50, Since this uas

lees than €0%f the name of the applicant did not find a

place in the final panel declared of "the successful

Cant^i'^a^There is also no dispute about this fact,

4, The contention of the learned counsel for the applicant

is that those Candidates uho had already been working on an

ad hoc basis for the postsfor which the selection was held,

should not have been declared unsuccessful only on the

basis of marking in the viva voce test. Reference has

been made to circular No,8 31-£/63/2X(E,IV) dated 19,3,76,

The same is reproduced below;.

Record Note of the meeting of the Deputy
f^linister for Railways and the Railway
Board with the Headquarters of the
Personnel Department of the Railway
Administration held in New Delhi on
27,11.75.

A copy of an extract from the Record Note
circulated vide Board's letter No,75-E(SCT) 15/48,
dated 9,12,75 as received vide their office letter
No,£(NG) I-75Pni/264, dt, 25th Dan,,1976 is
reproduced below;.

"2,2 Panels should be formed for selection posts
in time to avoid ad hoc promotions, Cgre should be
taken to see while forming panels that employees who
have been working in the posts on ad hoc basis quite
satisfactorily are not declared unsuitable in the
interview. In particular any employee reaching the
field of Consideration should be saved from harassment,**

The learned counsel for the applicant has reinforced his

arguments on the basis of a decision of a Division Bench

(Principal Bench) in Ofl.1278/89 decided on 11.7,1989 and

Shri Kishan Lai Gulati Vs. Union of India &Drs, He has

also relied upon the authority of the Calcuttu Bench, C, A.T,,

mohini Plohan Oatta Vs. Union of India and Others reported in

A, T,R, 1987, Vol.I I, C, A, T, 517, Areference has also been

L
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made to the authority of Ahmedabad Bench of C, A, T,,

A. T.R. 1989, Vol. I, C.A.T. 96- Abdul Uahab Khan Abdul

Ghaffar Khan Vs. Union of India and Others, Reliance

has also been placed on a decision of Ougal Kishore Anand

Us, Union of India ^d Others, OA-3193,/92 decided on 16,4, 1993,

Ue have considered all these atjthorities cited by the learned

counsel for the applicant,

5, The basiX. question in this case is whether the applicant

is entitled to be empanelled on the basis of the result of

the selection. The applicant, though obtained about 69^

marks in the written examination*, in the interview, he got

just 33, ^3^ marks. The Tribunal cannot sit in judgement

over the award of marks by the D,P,C, or selection body,

A perusal of the tabulation of the marks obtained by the

Candidates who have taken the Law Assistant selection,

goes to show that the award of marks in the interview out

^ of 15 ranges from 2-11, It is not the case of the applicant
A

that there was any bias against him by any of the members of

the selection body or that they acted in a mala fide manner.

In view of this, the Tribunal cannot, in its decision

re-appr iciate the award of marks in the viva voce to various

Candidates, If the applicant had obtained one more mark in

the interview, he would have qualified for the empanelment,

making his total marks ontained in the Professional ability

to 30 out of 50, But the circular under which the examination
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has bean conducted, clearly goes to shou that no grace

marks are to be awarded to the candidates.

6. Now, coming to the reference to the circular of

1976 relied on by the learned counsel for the applicant,

it i s not ah order from the Railway Board, The circular

quoted above clearly shous that it uas a record note of

the meeting of the Deputy Minister for the Railways and the

Railway Board Headquarters of the Personnel Department of

the Railway Administration held on 27,11, 1975, This cannot

have a statutory force. In the case of Shri K,L, Gulati

(supra.), the Bench observed "No doutot, the Railway Board's

instructions cited by Shri Mainee do not say that a person

who Was working in the higher post, should necessarily be

given high marks in the interview. But the intention is

very clear that a person who has been promoted to higher

post and holds it for a long period* should not be reverted

from it by being awarded low marks in the interview for

regular selection, unless it is the view of the authorities--

that he had not performed satisfactorily in the higher post,"

Shri K,L, Gulati was working as Assistant Superintendent in

the Electrical Branch, Northern Railwayt on a^ ho c basi«

w, e,f, 28 , 5, 1985, He had already worked for a period of

4 years when the selection for empanelment on regular basis

was held from the feeder posts of Head Clerk on merit-cum-

seniority basis. In the present Cgse, the applicant was

working as A.S.M, and uas promoted on ad ho c basi s only on

2.5, 1990, Thereafter, he filed OA-2500/91, challenging not

^ ,,,,7.,,
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holding of a supplementary test for him in the year 1990

on the basis of notice issued for departmsntal selection

on 22/30 flayt 1989, In the raeantimst uhan the further

notice u,s issued for selection for the post of Law

Assistant in 1991, there uas an interim direction that

the applicant may take the examination proposed to be

held by the respondents by the letter dated 23,9,1991,

but the result of the applicant of the written examination

shall not • be declared. Thus, the applicant has been

working on the post of Law Assistant under the interim

directions of the Court, presumably because, as alleged

in the earlier OA-2500/91, that' the applicant was not

informed about the date of written examination, held on

the basis of the notice dated 22/30,5,1989, The authority

of K,L, Gulati, therefore, cannot apply in the case of the

applicant. Secondly, the Railway Board circular of 1976

has to be considered in the right perspective. The

Qiv/ision Bench who decided the Case of K,L, Gulati in

unequivocal terms, observed that a person who has worked

on an ad hoc basis, has no vested right to be awarded high

marks in the interview. So, the applicant cannot get any

benefit of the observations made in the aforesaid judgement

which is per in<|urium,

7, Another fact is that in the present case, the

selection to the post of Law Assistant (Grade Rs, 1600- 2660)
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is held on the basis of eligibility of the persons

working in the feeder posts in the grade of Rs, 1400-

2600. ASMS, Head Clerks, TTIs and persons of various

other branches and disciplines are eligible for this

post working in that grade on regular basis. The

promotion of the applicant on ad hoc basis, as is evident

by the order dated 2.5.1990, is only pending passing

selection and it Cannot confer on him any right because

it is not a normal channel of promotion from the post of

ASM to that of Law Assistant,

8. In the case of Mohini Mohan Oatta (supra.), the

oetitionar was officiating as Chief Draftsman in the

scale of Rs.700-900 w, e.f, 1,11. 1979, He was reverted

to the post of Head Draftsman. His reversion was challenged.

The reversion was not communicated to him by a formal order.

^ The Oench considered t4ve the question of reversion only in

the light of the circular of 197 6. The judgement does not

disclose whether there was any selection and the applicant

Was not assessed by the Selection Board. In the case of

Mohini Mohan Oatta Vs. Union of India (supra,), the Bench

also observed. "By reading that Annsxure, we are of the

view that once a Candidate works on ad hoc basis satisfacto

rily, no reversion shall be made'ordinarily, unless there

are strong reasons for doing so." In the present case,

^ 9
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th®r® ar® reasons that the applicant failed in the

s®l action^ not securing the qualifying marks of 60 per

cent in the professional ability. In the case of Abdul

Uahab Abdul Ghaffar Khan (supra. )f reliance has been

placed by the Ahmedabad Bench on the Case of nohini llohan

Oatta (supra.) ^d observed that there are no materials

placed on records to shou that uhile considering the case of

the oetitioner for selection to the post of Junior Teacher,

the competent authority had taken Care to follob' the

aforesaid dir8ctions(to unquote circular of 1976), uhile

in the present Case, the applicant uas considered by a

duly constituted O.P.C. and not found fit in professional

ability. The Case of Jugal Kishor® Anand (supra.) is

absolutely on different fgcts where the relief prayed UaS

for directing the respondents to give tuo opportunities

to the petitioner in that case to take the examination

for regular promotion as l-aw Assistant before reverting

him to his substantive post and to protect his pay even

in the event of reversion. The Bench, placing reliance

on the Full Bench of the Tribunal in the case of Jetha

Nand and Others Vs. Union of India, TA-844/86, decided on

5.5. 1989, granted the relief to the applicant,

9. In view of the facts stated above, none of the authori

ties cited by the applicant helps him. The Hon'ble Supreme

Court has considered the aspect of interference of Tribunal/

k
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selected by reducing the interview percentage
to 12,5 per cent then working out proportionally
the marks obtained by respondent on ACR evalua
tion and interview and directing to promote him
as by this method he would secure the minimum
required cannot be accepted as proper exercise
of jurisdiction under Article 226, Adjusting
equities in exercise of extraordinary jurisdic
tion is one thing but assuming tha role of
selection committee is another. The court cannot
substitute its opinion and devise its own method
of evaluating fitness of a Candidate for a parti
cular post. Not that it is powerless to do so
and in a case where after removing the illegal
part it is found that the officer was not promoted
or selected contrary to law it can issue necessary
direction. For instance a candidate denied
selection because of certain intriss in his
character roll which either could not be taken
into account or had been illegally considered
because they had bean expunged the Court would
ba within jurisdiction to issue necessary direc
tion, 3ut it would be going too far if the Court
itself evaluates fitness or otherwise of a c^di-
datst as in this case,**

The Hon'ble Supreme Court further observed that tha High

Court appears to have been pursuaded more by the arbitrari

ness of the Interview Boardfparticularly by some over-writing

in the marks which were awarded against some of the officers

and drew an inference that princlpally^was not fair, Ue do

not find any justification for the same after a perusal of

the records, Moreover, so far as respondent is concerned,
the avaraqe marks allotted by all the four members, did not

give an impression that (either tha marking Was arbitrary
or they were biased against him. The Hon'ble Supr.eme Court

allowed the appeal and quashed the order of the Delhi High
Court,

11. Coming to the Case in hand, the applicant has been
judged by the Selection Board on the basis of the performance
in the interview. He has baen given 33.^ par cent marks,
while most of the candidates have been awarded much less.
This Tribunal has no power to order for the award of more

\jL ....12,,,
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marks, or that if ths applicant has officiated on the

post of Law Assistant for some period under the orders

of the Tribunal, then it would not be just and fair that

because of that officiation, he should be declared ouali.

fied in professional ability by giving him grace marks.
It Would not be unjust, unfair and inequit^le, but would

amount to review of the recommendations of the Selection

Board by the Tribunal. The Tribunal, as said above, cannot
interfere, nor can it assume the function of appellate
f orum.

12. In view of the above facts and circumstances, we
find no merit in this application and the same is dismissed
as devoid of merit. The interim order granted on 4.12. 1992,
IS hereby vacated. The parties will bear their own costs,

(3»P« Sharma)
f^mber (3)
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