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In the Central Administrative Tribunal ///// \
Principal Bench, New Delhi
/

Regn, No,0A4-3152/92 Dates (Il 6.2

Shri R,C, Srivastava cece Applicant

Versus

Union of India ecee Respondents
For the Applicant -——— Shri B.S. Mainee, Advocate
For the Respondents ceoe Shri H.K, Gangwani, Advocate

CORAM: Hon'ble Mr, J.P, Sharma, Mamber (Judl.)v
Hon'ble Mr, S.R, Rdige, Administrative Member,

1. To be referred to tha Reporters or not? 7?“- b

(Judgement of the Bench delivered by Hon'ble
Mr, J.P, Sharma, Nember) .

The applicant has been working as Re Se M, yBareilly in i

Moradabad Division and a departmesntal select ion for the post

of Law Assistant was advertised vide ﬁotice dated 22,5,1989
by Headquarters 0ffice, Baroda House, New Oelhi, The applicant
applied for the said post through proper channel, His Nnamse ‘%1
Was also included in the fisld of eligibility among those
candidates who were to be called for written examination, The z
case of the applicant had bsen that he had not been informed

of the date fixed for the written examination and he represent ed|
for holding supplementary test for him, Being aggrieved by :

non-grant of the relief by the respondents, he filed earl ier

Original Application No,2530/91 which is still pending

di sposal, In t he meant ime, by the order dated 2,5,1990, the
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apnlicant was working as A.S.M., was appointed to officlate
as Lau Assistant in the grade of Rs, 1600.2660 purely on an

d hoc basis pending passing the sselection and posted undsr

D.R,M.(Delhi) « fho further selection for the post of Law
Assistant (Grade Rs, 1600-2660) was al s0 notified and the
written test for the same was held on 9.11.1;‘8%‘ and
16.11.1&%2, The applicant also took that examination by

an order passed in 0A-2500/91 on the MP=2528/92, The
interim order directing the respondents not to declare the
result of the applicants Was vacated and if he had qualified,
he should have besn allouwed to appear in the yiva voce test
and the result would be subject to the outcome of that 0.A.
The applicant has since been also intervieved, After the
interview, the panel has been declared by the Deputy C.P.0,
(Headquartars) vide its order dated 27,11,1992, The name
of the applicant does not find place in the aforesaid pansl
for the post of Law Assistant (Grade Rs, 1600-2663), The
applicant has filed the present apnlication, aggrievad by
that order and the question of ﬁho omission of his name
from the panel in-spite of the Pact that he has baen
working as Law Assistant for the last 2% years,

2. The applicant has claimed the relief that his name
be included in the panel dated 27,11.1992, As an interim
rélief, he also prayed that the respondents he restrained
from reverting the applicant from the post of Law Assistant
till the final disposal of this application, On 24,12,1992,
an gx parte interim diraction.UasAissued in favour of the
applicant directing the raspondents not to revaert him from
the post of Law Assistant for a period of 14 days, This
int erim order continued till the final hesaring in the

mat ter on 4, 6, 1993,
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3. We have heard the lsarned counsel for both ths
parties at length and also callsd for the record of the
sslection for the post of Law Assistant and perused the
proceedings of the D.P.C, in the oresence of the Counssl
for the applicant, In the said selection, the allotment
of marks has been as followst-

I, Professional ability

(a) Uritten test 35 marks
(b) Viva voce test 15 marks 50 marks C/F
8/F 50 marks

II. Personality address and
leadership and academic/ 20 marks
technical qualifications

III, Record of Service . 1S marks
IV, Seniority 15 marks

Total: 100 marks,
An employse must sacure not less than 60% (30 out of S0 )
marks in the professional ability and not less than 0%
marks in the aggregate to be eligible to be empanelled,
However, thers is certain relaxation in the case of SC/ST
smployees, but that is not the case heif, Further, no
Qrace marks have to be awarded in individual cases, This
mods of selection is not disputed by the parties, The

applicant has secured 33 marks out of 50 in personality,

address and leadership and academic/t echnical qualif ications;

record of service and seniority, However, in the prof essional

ability, the applicant secured 24,15 out of 35 marks in the

L ) 00004.0,
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written axamination and 5 marks in the interview out of

15, making the total to 29,15 out of 50, Since this was
less than &%, the name of the applicant did not find a
place in the final panel declared of ths successful
candidates, There is also no dispute about this fact,

4, The contention of the learned counsel for the applicant
is that those candidates who had already been working on an
ad hoc bgsis for the postsfor which the selection was held,
should not have been declared unsuccessful only on the
basis of marking in the yiva voce test, Reference has
been made to circular No,831-E/63/2X(€E,IV) dated 19,3,786,

The same is reproduced belov:-

"Sub,te Record Note of the meating of the Deputy
Minister for Railways and the Railuway
Board with the Headnuarters of the
Personnel Department of the Railuay
Administration held in New Delhi on
27,11,75,

A copy of an extract from the Record Note
circulated vide Board's letter No,75-E(SCT) 15/48,
dated 9,12,75 as received vide their office lstter

No,E(NG) I.75PMI/264, dt, 25th Jan.,1976 is
reproduced below?ta

"2,2 Panels should bs formed for selection posts
in time to avoid ad hoc promotions, Care should be
taken to see while forming panels that employees uho
have been working in the sosts on ad hoc basis quite
satisfactorily are not declared unsuitable in the

interview, 1In particular any employee reaching the
field of consideration should be saved from harassment, "

The lsarned counsal for the applicant has reinforced his
arguments on the basis of a decision of a Divigion Bench
(Principal Bench) in 0A~1278/89 decided on 11,7, 1989 and

Shri Kishan Lal Gulati Vs, Union of India & Ors, He has

also reliad upon the authority of the Calcutty Bench, C.A.T.,

Mohini Mohan Dattg Vs, Union of India and Others reported in

A. T.R, 1987, Vol,I1I, C,A.T, 517. A reference has also been
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made to the a thority of Ahmedabad Sench of C.A.T.,

A. T.R, 1989, Vol,I, C.A. T, 96 = Abdul Wahab Khan Abdul

Ghaf far Khan Vs, Union of India and Others, Reliance

has also besn placed on a deﬁision of Jugal Kishore Anand

Vs, Union of India and Others, OA-3193/92 decided on 16,4,1993,
We have considered all these authorities cited by the learned
counsel for the applicant,

5. The basix question 16 this case is whether the applicant
is entitled £o be smpanalled on the basis of the rssult oF'
the selection. Thse applicant, though obtained about 69%
marks in the written examinationy in the interview, he qot
just 33,¥3% marks, The Tribunal cannot sit in judgement
over the award of marks by the D.P.C. or selection body,

A perusal of the tabulation of the marks obtained by the
Candidates who have taken the Law Assistant selection,

goes to show that the award of marks in the interview out

of 15 ranges from 2;11. It is not the case of the applicant
that there was any bias against him by any of the members of
the selection body or that they acted in a mala fide manner,
In view of this, the Tribunal cannot, in its dscision
re-apprueciate the award of marks in the viva voce to various
candidates.v If the applicant had obtained one more mark in
the interview, he would have gqual if ied for the smpanelment,
making his total marks ontained in the Professional ability

to 30 out of 50, But the circular under which the examination

L
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has been conducted, clearly goes to show that no grace
marks are to be awarded to the candidates,

6. Now, coming to the rpfersnca to tﬁe circulér of

1876 reliéd on by the learned counssl for the applicant,

it is not an order from the Railway Board, The circular
quoted above clearly shous that it was a record note of

the mesting of the Deputy Minister for the Railways and the
Railway Board Headquarters of the Personnel Department of
the Raf luay Administration held on 27,11,1975, This cannot
have a statutory force, In the case of Shri K;L. Gulati
(supra,), the Bench observed "No doubt, the Railway BSoard's
instructions cited by Shri Mainee do not say that a person
who was working in t he higher post, should nscessarily be
given high marks in the intervisw, B8ut the intention is

very clear that a person who has been promoted to highef

post and holds it for a long period, should not be rever#gd
from it by being awarded low marks in the intervieu for
regular selaction, unless it is the view of the authoritiss.
that he had not performed satisfactorily in the higher post."
Shri K.L, Gulati was working as Assistant Superintendant in
the Electrical 8ranch, Nerthern Railuay, on ad hoc basis

w, 8,f, 28,5,1985, He had already worked for a pariod of

4 years uhgn the selection for empanelment on reqular basis
was held from the feasder posts of Head Clerk on merit-cume
sen ifor ity basis, In the praesent cgpse, the applicant wgs
working as A.S.M, ahd was oromoted on ad hoc basis only on

2,5,1390, Thereafter, he filed 0A-2500/91, challenging not

13 ceeTees
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holding of a supplemsnt ary test for him in the year 1990
on the basis of notice issued for departmental selection
on 22/30 May, 1989, In the meantime, when the further.
notice was issued for selection for the post of Law
Assistant in 1991, there was an inter im direction that

the applicant may taks the examination proposed to be
held by the raspondents by the let ter dated 23,9,1991,

but the result of the applicant of the uritten sexaminat ion
shall not: be declared, Thus, the applicant has-baan
working on the post of Law Assistant under the interim
directions of the Court, oresumably because, as alleqed

in the sarlier 0A-2500/91, that" the applicant was not
informed about the date of written examination, held on
the basis of the notice dated 22/30,5,1989, The authority
of K.L, Gulati, therefore, cannot apply in the cass of the
applicant, Secondly, the Railuay Board circular of 1976
has to be considered in the right perspective, The

Divi sion Bench wha decided the case of K,L, Gulati in
unequivocal tsrms, observed that a person who has worked
on an ad hoc basis, has no vested right te be awarded high
marks in the interview, So, the applicant cannot gst any
benefit of the observations made in the aforesaid judgement
which is psr inqurium,

7 Anot her fact is that in the present case, the

salection to the post of Law Assistant (Grade Rs, 1600-2660)
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is held on the basis of sligibility of the persons
work ing in the fesder posts in the grade of Rs, 1400-

2600, ASMs, Head Clerks, TTIs and persons of various

other branches and disciplines ars eligible for this

post working in that gradq on reqular basis, The

promotion of the applicant on ad hoc bapsis, as is svident

by the order dated 2.5,1990, is only pending passing
selsction and it cannot confer on him any right because

it is not a normal channel of promotion from the post of

ASM to that of Lap Assi st ant,

8, In the case of Mohini Mohan Datta (supra,), the
setitioner was of ficiating as Chisf Oraftsman in- the

scale of Rs,790-990 w,e,f, 1.11,1979, He was revarted

to the post of Head Draftsman, His reversion was challenged,
The reversion was not communicated to him by a formal order,
The 3ench considered the the ausstion of reversion only in
the light of the circular of 1976, The judgement does not

di sclose whether there was any selection and the applicant
was not assessed by the Selection Board, In the case of
Mohini Mohan Datta Vs, Union of India (supra.,), the Bench

al so observed, "By ragding that Annexure, ws are of the

vieu that once a candidate works on ad hoc basis satisfacto-
rily, no reversion shall be made’ ordinarily, unless there

are stronqg reasons for doing so," In the presﬁnt Case,

3
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there are reasons that the apolicant failed in the
solection/not securing the qualifying marks of 60 per

cent in the professional ability, In the case of Abdul
Wahab Abdul Ghaf far Khan (supra.), reliance has basen

placed by the Ahmedabad Bench on the case of Mohini Mohan
Datta (supta.) and obssrvod‘that there are no materials
placed on records to show that while considering the case of
the petitioner for selection to the post of Junior Teacher,
the competent aythority had taken care to follow the
aforesgid directions(to unquote circular of 1976), while
in the present case, the applicant was considered by a
duly constituted D.P.C. and not found fit in'professional
ability, The case of Jugal Kishore Anand (supra,) is
absoclutely on dif ferent facts whare the ralief-prayqd Was
for diracting the respondents to give tuwo opportunities

to the petitioner in that case to take the axamination

for regular promotion as Law Assistant before raevarting
him to his substantive post and to protect his pay sven

in the svent of reversion, The 3ench, placing relignce

on the Full Bench of the Tribunal in the case of Jatha
Nand and Others Vs, Union of India, TA-844/86, decided on
5.5,1989, granted the relief to the applicant,

9. In view of the facts stated above, none of the aut hor i
ties cited by the applicant hslps him; The Hon'ble Supr eme

Court has considered the aspect of interference of Tribunal/

ke
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Court uith the racommendation of D,P.Co» in the state of
M.P. Vs srikant C haphakal reported in 1993 (23 Ao ToCos
p.3?7), the Hon'ble Supr eme Court observed in para.é of

the report 2as folloust~

s e
of the officiallofficer concerned for @ period of
one yeale The {ribunal was wholly unjustified in

Deputy pDirectoT,. 1t is rot the punction of the

Tripbunal c©o es the concl sion that person was
not considerad for promotion r th consideration
was illeg t the only direction which can D8

law, 1t vwas not within the compet ence of the Tribunal,
in the -facts wxil of the ptosant cose, L0 have ord er ed
daemed promot ion of the respondant.”

10, Regarding the allotmu‘lt of marks in the jnterviev
or viva voc® py the 5election Board, the mat ter came baforo
the Hon'ble Sypreme Court {n the case of Indian Airlines
Corporation Us..Capt. K.C. Shukla and Others r aport ad in
1993 (23 ATC 407). 1In this casés the Indian Airliness

aggrievad by the order of Delhi High Court promoting

certain r gspondent sy vas 6hallangad and the Hon'blse Supleme

Court observed as followst=

"2 Jhether the decision of th
. BHih
t: ;glldfoundsd on various aspects shallgbaicourt
gr:ntgs bgtg::ﬁﬁi;hbgt t:e alternativo relief
t ourt probabl in an
to be fair and just to those otheis uhg h:gxégzz
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selected by reducing the intervisw percentage
to 12,5 per cent then working out proportionally
the marks obtained by resspondent- on ACR evalua-
tion and interview and directing to promote him
as by this method he would secure ths minimum
required cannot be accepted as proper exercise
of jurisdiction under Article 226, Adjusting
squities in exercice of extraordinary jurisdic-
tion is one thing but assuming the rols of
selection committee is another, The court cannot
substitute ites opinion and devise its own met hod
of evaluating fitness of a candidate for a parti-
cular post, Not that it is powerlsss to do so
and in a case whera after removing the illegal
part it is found that the officer was not promoted
or selected contrary to law it can issue necessary
direction, Ffor instahce a candidate denised
selection because of certain entries in his
character roll which either could not ba taken
into account or had been illegally consi dered
because they had been expunged the Court would

9 be within jurisdiction to issue necessary direc.
tion, But it would be qgoing too far if the Court
it self evaluates fitness or otherwise of a cendi-
date, as in this case, "

The Hon'ble Supreme Court Purther observed that the High
Court appears to have been pursuaded more by the arbitrari-
ness of the Interview Board,particularly by some over-uriting
in the marks which were awarded against some of the officers
and drew an inFeranée that prihciéa;lyZ;as not fair, UWe do
not find any justification for the same after a perusal of

» the records, Moreover, so far as résnondent is concerned,
the avsrane marks allotted by all the four members, did not
give an impression that wither the marking Was arbitrary

or they were biased against him. The Hon'ble Supriede Court

allowed the appeal and aquashed the order of the Dalhi High
Court,

11, Coming to the case in hand, the applicant has been

judged by the Selsction Board on the basis of the performance

in the interview, He has bsen given 33.yb par cent marks,
while most of the candidat s have been awarded much less,

This Tribunal has no pover to order for the award of more
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marks, or that if the applicant has offici ated on the

post of Law Assistant for some period under the orders

of the Tribunal, then it would not be just and Fair that
because of that officiation, he should.be declared oual i-.
fied in professional ability by giving him grace mark s,

It would not be unjust, unfair and inequitable, but would
amount to review of the recommendations of the Selection
Board by the Tribunal, The Tribuna1,>gs sald above, cannot
interfsre, nor can it assume the function of appellate
forum,

12, In view of the above facts and circumst ances, ue
find no merit in this application and the same is dismissed
as devoid of merit, The interim order granted on 4,12,1992,

is hereby vacated, The parties will besar their ouwn cost s,

///§: “g'b S \ ;55
(5.R, d‘{ar | o
Member (A




