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IN THE CENTRAL ADMINISTRATIVE TRIbIiNAL
NEWDELHI

O.A. No. 3Q46/iqq2
t.A. No.

DATE OF DECISION 17th ^^rrhr. 1Qqp
Shri vijay Kjwar Rana Petitioner

Shri K. B.5. Raj an Advocate for the Petitioner(s)
Versus

—^ Respondent
Shri aoshyant fel• o.nti. f„ Respondem(s)

CORAM

The Hon*blc Mr. t, n. ahat, Member (3-'
The Hon*bIe Mr. S, p, aisuas, naiibar (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? yas,
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ? ybs

"''>->75?-

(s, Pj-tJi^as ) .
riember (A)

r= ^ . 17,3.98was8S' rsferrB': ;

2I 1987 SC 649

4; Ulli nLturn. Js, T. Tenkat aramanappa (.1-9^)6 SCC 453

ir



CENTRAL AmiNISm\TI\T TRIBIINAL, PRINCIPAL BENCH

^ OA No.3046/1992

New Delhi, day ^v^j^ch. 1998
y

Hon'ble Shri T.N. Bhat, Member(J)
Hon'ble Shri S.P. Biswas, Member(A)

Shri Vijay Kiimar Raria
152, Sector IX, R.K. Puram
New Delhi •• Applicant
(Bn' Advocate Shri K.B.S. Rajan)

v^ersus

Union of India, through
1. Secretary

Ministry of DeTence
South Block, New Delhi

2. Joint SecretarylAdmn. ) & Cliief Admn. Officer
Alinistry of Defence
C-II Hutments, Dalhousie Road
New Delhi . . Respondents

(Shri Dushyant Pal, DepTl. Representative)

ORDER

Hon'ble Shri S.P, Bi.gvvas

^ The applicant, an ex-UDC in the office of Chief

Administrative Officer/Ministry of Defence(C.AO/Min of

Def for short) is aggrieved by A-1 order dated 29.7.92

by which he has been RE!VD\TD from service after

modifying the initial order of DISMISSAI. following

alleged \'iolationof Rule 21(2) of COS(Conduct) Rules.

Consequently, he has filed this application under

Section 19 of the Administrative Tribunals Act, 1985

seeking the following reliefs:

i

(i) Order dated 29.7.92 passed by the
appellate authority be quashed;

(ii) Respondents be directtcd to reinstate him
in the same pxost wherefrom his services
were terminated; and

(iii) To piay backwages for the pjeriod ever since
the times of termination alongwith interest

Tlie brief facts necessary to be ireritioned for the

disfKDsal of this case are as hereunder:
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® lliough belongs to Hindu religion, uppiieant g
hiirself converted to Islam on 2.4.88 when he was already
mrried (in 1981) with Ms. hiran, a Hindu girl.
.tppl leant eaire contact with yet another Himiu girl by
came Ms. Pratibha Khullar in earls' 1989 and anrr.ed Ms.
Khullar (second wife) on 22.3.89. The said second
marriage was preceded by conversions of applicant as
well as his second wife to Islam on 2.4.88 and 22.3.89
respect icely. Being aggrieved, the first wife filed a
conidaint (R-2) against: the appl leant in.ipril, 1989.
.tpplicant intimated on 17,4.89 about his conversion to
islam religion. On receipt of a show cause notice

following R-2 aforesaid, applicant disclosed all the

details V>v A-4 communication datexl 20.7.89. Baseii on

A-4, respondent.s issued major penalty proceediiigs (A-^d
on grounds ttiat "Shri Rana did not. seek an>- sanction for

such a plural imrriage from ttie Government, prior to the

marriage and clearly violated Rule 21(2) of S

(Comluct) Rules. 1964", Of the two charges, the one

pertaining to applicant having married second lime

during the subsistence of his first wife without

0 ohtaming prior peimussion of the government was pro\ed.
However, the other charge that he did not. disclose the

fact of second marriage voluntarily was not established.

Disciplinary authority's order on 28.1,92, dismissing

the applicant, was mtxiifieil to removal from service by

the impugned order dated 29.7,92 (A-1) issued at the

1e\'a 1 o f ai ipe 11ate auther i t y.

i

3. Shri K.B.S. Rajan, learned counsel for the

applicant argueiJ strenuously to assail the impugned

order on several grounts. It was contended that

circumstances where prior sanction of the competent.

©
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authont;,' had to be obtained are stipulated in
Bw ,2. 14. .8 ai,l 19 ot CCS(CC.t) Rules, 1965. But

y ilie le™ pn.ot sanction- is cleanly and conspicuously
,„iss,ng in Rule 21 of ot the Cor«l.ict Rules aia. this
ahnws that .such a previous permission is not
condition-precedent to second a^rnage. Braaing supfort
from the decision ot the Hon'ble Supreme Court in the
case of Balasinor Nagrik coop. Bank Ltd. Vs. Babubhai

(AIR 1987 SC 849), the counsel argued that statute must
be read as a whole. In the case of Conduct Rules, where
different rules provide previous sanction are well
defined aid but the sane abjective is absent in the
proviso to Rule 21 and hence authorities ca.uiot
interpret permission as meaning pre\ioin/l
joimnssion. There is no mandatory requirement that the
permission should be previous. To buttress his
rontcntion further, learned counsel quoted the dictum of
Hon'ble Supreme Court in the case of LlC Vs. Escorts
Ltd. (1986) 1 see 264, wherein it has Vieen held that:

"But permission subsequently obtained may all

the same validate the previous act",

Tlif: counsel further sul:imitted that when the two

(conditions stLpulat(-?d in Sec^tion 21 are fulfilled, thrrt

IS little discretion available to the authorities to

deny such permission. My refusal or failure to
finalise an application for permission within a

reasonable time w(3uld amount, to deprivation of one of

t:he fundamental rights till permission is accorded.
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! wnuId further contend that when vve4 learnad counsel would Uurr

the very pur^,se or ey:hte„ce ot conduct rules,
V aims a1: ensuring that efficiency morganisation is

1• ^ rtp adfls that so long as
not haint'ered or jeopardised. He a ^ -

the sertnnt keeps the na^e of the ee,:,loyer at a high,
pedestal by his conduct, plural r^rr.age e.ther prior to
or posterior to the api»mtment does not in any
effect the organisation and all that is required is that
the employer should be in the knos' of the sam,
giiung exemption if it is pnor to appomtmint ami
pumiission if the saimi is aposterior oceurance. Thus,
the ivoni -may- appearing ... the proviso to Rule 21 of
the Rules does not ra?an only shall .

1

5, In the counter, respindents submitted that the
appl.iant never sought permission either prior or after
llie int ident of second marriage. Aplural narriage as
„,ferred to in clause (O or <li) of the Rules under
Se,:Uou 21 is sut.Jeet to •satisfaction of the competent
authority' and such satisfaction has to be on the
touchstone of ttie following two conditions;

6.

• Such marriage is fiermissible under thc
personal law applicable to such goN-ernrnt-Ub
servant and the other party to the mrr lagt.
and

(b) there are other grounds for so doing

AS per rules, it is not a mere formality in terms

of proN iding an intima,tion and that too after the event

is over. Respondents would also submit that violation

of provisions under Riile 21(2) of CCS(Conduct) Rules,

1964 is a crime under Indian Penal Code, 1860. Wliile

holding the applicant responsible for the second

nerriage in violation of the above rules, the counsel

drew our attention to the judgemeuvt of the Hon'ble
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Supreme Court in the case of Sarla Mudgal Vs. UOI

(1995)3 see 635, to say that respondents' stand on the

sutiject gets well supported in the ratio arrived iii the

above case.

7, Questions for our consideration are whether:

(a) a Hindu irele, married under Hindu law, by
embracing Islam, can soleiwiise a second
marr iage?

(b) such a marriage without having his first
marriage dissolved under law would be a
valid marriage vis-a-vis first wvife who
continues to be living? and

(c) a mere post-facto'''*int imation'as such can
substitute the provision of permission
under CCS Rules and a Government enployee
having thus resorted to second marriage
without permission during the subsistence
of his first marriage can be absolved
accord ingly?

S. Tlic^ details of Rules/law that would govern such a

case are as as hereunder:

Section 21 stipulates that:

(A) "(1) No government servant shall enter into, or
contract, a marriage with a person having a
spouse living; and

(2) No Government servant, liaving a spouse
living shall enter into, or conduct, a
marriage with any i^erson;

provided that the Central Ciovernment "may '
permit a Govcrnmient servant to enter into, or
contract, anysuch marriage as is referred to
in Clause (1) or clause (2), if it is
satisfied that -

(a) Such marriage is permissible under the
{.)ersonal law afiplicable to such government
sei'vant and the othei- partj' to the marriage;
and

(b) there are other grounds for so doing'
(B) Tlie provisions of Hindu Marriage Act, 1955 are

applicable in the present case. Section 29(2)

of the said .tot recognises right confer red by

custom to obtain the dissolution of a Hindu

marriage, whether solemnised before or after

the coinnencement of that Act. In para 17(1)

\k
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g. „r Muna's H:nduLaw, eaaant.als a vaUd
custom are given and it is stated tliat

V custom IS a rule which in a particular
.,C coiaaun.tyor in aparticular district, has
from long usage obtained the force of law. I'
.s also provided in sub-para (2) of para 17
,h,t it U incumbent on a party setting up
custom to allege a«l prove the custom on which

relies. « iS for the delinquent official
to I.rove that the divorce from his first wifr
^vas in accordance with his al

custom/

i

svstem.

tn sec! ion 49.1 of Indian Penal Code applies only
,„erc second marriage would void by reason of
Its taking place during the lite of the
husband or wife as the case iTa> bt a^b pro\
in that section. Tt,is section applies to

feiiale Muhaimiadans. It also applies to males
in whose case bigamous mrnages are declared
to be void. AHindu who coimllts the offence
of bigams- can be punished under Section -194
Indian Penal Code, if after the Hindu Carriage

Act (19s55) came into force, he mairi(.s

second woman during the life time of hi a first
„,re. In order thai an offence under Seetl.in
.194 may be coinwitted, it is necessary that all
the rnremonies which are necessary to oc
perfonwed in order that a valid marriage may

take place, ought to be performed and
ordinarily all the ceremonies would amoiait to

a valid mrriage but for the fact that the
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. X^oid oil accovoit of the^rriage taecoines void
•(«pp AIR 1955 CAL

•i i-if a nrevious wife (feee ~exitence of a pievi

y 533).

q. Tlius, in

wheii

i

a situation where a mndu "arrj^

H.ndu g.n and onj ot the parties later on ^
eonverted t„ lsl^:>eeond »rrrage can he invalulated

rs \pt The reason for
under provisions ot Hindu ferriages Act, T1 -

. , . „f the second iTBrriage is the subsistence
the voidness ot tne bcut

-tipr after the conversion of theof the first marriage even alter r
• is performed under Hinduhusband, Wien marriage is P-

n-t It can be dissolved only under Section 13Marriages .Act, n eau

,, ,r that be so, parties who have
of the said act. n

3u,u.t.sed imrriage under this Act resain carried even
the husband adopts Islai. in pursuit of the second

wife (enphasis added). »e are fortitied in this re-stMo t
hh the decisions of the Hon'ble Supreiiie Court ,n the
ease of Sarla Mudgal (supra)- In that case, their

hi- dealing with an Identical matter heldLordships while dealing

that;

,-,f a Hindu husViand caftersecond marriage fKruit ha\'ing his first

ISr^lSol^cd'Sir-rnollld'en-''-
Th. secoinl aarriage jgLlK Ihc
ipistMr 'husfend .odd be guilty of offence
under Section 494 IPC .

ri-p. first issue in our consideration-Tliis answers the lirsi, issue

10. Coming to the second, we find that, m the the
e.,,uiry proceedings conducted, the applicant has been
tie Id responsible for "Misconduct . ehar,,e
levelled against the applicant is the one that falls

• n- f nf Pule of the CCS(Conduct)within the mischief of Rule _i

Rules, 1964. It, mutadis mutandis, applies to an
organ.nation of the CAO/De.fence. Sub-rule (2) of Rule
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tM. » .ove.™.nt se.v... .av.n. a..an enter .nto o. eontrac. a«.r..a.e ..«. a..
i-Viprp is n'^ i.egai

per,„issio,n That being the cast
.„,P,„ger.nt tor hold.^ der»rt«ntat e„hiur> aga.ns

fnr an act of m.aconduct falling underthe applicfsnt tor

aub-nlle 2of Rule 21 of CCSCCoiuluet) Rules, 19h4. >•
.hen the misconduct could not be said to have been
established that agover.anent servant can ela.m quashing

. . awarded to hm and further claimof any pvinisl-inieiu awaidei •-
,,.„,tat.^nt ud seevdce. In the present case, the
a,,>Ucant has not denied his conduct of having imn led
seconii time and the resultant misconduct has been foimd
bpyond an>- stiadow of doubt.

itPii bv the applicant do not render any11 Tlie cases citf ti rt

Issistanc: to lum. In the case of Balsarinar (siipra)
th. ipec Court was examining the piwers of asocet; fo.
expulsion of its itembers under sub-section (l-^of
Section 3f', The second proviso in that is

. fetter on the r»wer,s of the Registrar to accord
approial or disapproval tor such expulsion, A.s such, it
was held that coristruotion placed by juclicnal
authorities on sub-section is to In made by reading all
p„.,s together. In the present case. Rules -I. 6, 10,
12, 14, 18 and 19 of CCStCCA) Rules, 1965 are
independent of Rule 21(2). Inthe other case of LIC
(supra), the Parliament deliberateli aioidei th
„„at.tying word ••previous' in Sect ion 29( Oso as to
nivcst the Reserve Bank of India with a certain degree
ofclasticity in the matter of granting permission to
non-resident companies to purchase shares la

companies. We find the absence of t.he term •preilous'
was pre-determined. It had a nexus with the objective

i
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It .s well settled .n law that

has to he deeded e the haeU..»d of tacts and
,.r,annstances ot that v'e.ry case,

,2 ,.P t.nd from the records that the ent.re case
caefa. ed only on recept of acoml.laint from applicant's
Pics, wrfe on 24.1.89 .nd.eat.ng that the appUcant has
„.r.ed MS. Bro.lar<aUa.tytsha,whowaswor.mr« as

. c a, TT in the same office. From theAssistant Ctra.de U in

sepuence of events as in para 2aforesaid, it would he
evident that the applicant apparently avoided seeting
,-mrmission for the seeond marriage in advance,
opp,leant could have never been granted prior permission

, Map set-ond marriage V)ecause of
b>- Ihe Gox-ernment for ttie se_

personal la.w prohibitii^ such marriage. Hindu Marrt^ge
.y,:t strict 11 enforces iTOnogaray. We find a direcl
suppirt of our stand aforesaid in the decisions of ihe
ypei court in the case of State of KamataRa at.! Anr.
vs. T.Venkataraaanappa (1996) 6 SCC 455 wherein
eon, inuation of depart«nt en,uiries (after acpuittal in
oriminal proceedings) was upheld for eontraeting a
.second marriage without requisite permission from the
Governmi-nt. In the present case, we are not requi.ed to
a.ljudicate on the issue of permission since the
applicant never sought, for any [wrmission either prior
cm .iveii after the seeond itarriage. Thciefoii , t.u.
a,,pi.cant cannot l« allowed to invoke the proviso.i2) of
Rule 21 of the Conduct Rules. Our service eonducl Rules

not mke any exception for any Governiiant^ jrff icia1
hs longing to a part icular coranunity. not even ^^those who
are born Muhaimadans. In our considered view, tl.e fact
11,at such permissions are granted 3Ubje.-t to satisfying
,.erVain conditions is itself good enough to indicate

i
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. . „ is essential to enable the
that prior permissio ^atisfv that

the situation and sdti^Goven-nt to assess „ mission
,ee available before such a pirmpre-conditions ar.„

, tn be accorded. The event of applnant -
on 22.3.89 are! mairia=>.

„,te's conversion taking place on
, -,o., or the saiae date lias all intendedhavirg been solemused on t

u- -1 leval eamoiiflagi againto proMde .. Ksd
• uiith Ms. PratuJhd.

the seeond marriage - -u- in
•fted an error not oul.1• crvf has comrnttLCl an

. npi also in iiaintainiog that
avoiding to seek pertmSB.on -lUi. -

e-n widen abseniTi.^ oi a
.ctro d>t.»,tion- slioutd be enoua . -

tort.cular penaiss.on is pun.shabte in tail. •
• ,si ••Intimation can neitn.

p.:r™iss.on has to be apriori.
t.,1 nor be substituted for permission .he eciuatefl nor ns

circunistances (emphasis added).

n Tu the light of the aforementioned rules/lai ,
:oiU trirriage dun. the subsistenee of the first
r^rriage is iiUt^Pi-blP a la.scohduet uiUer die

, o, . c.,c.op of fhe appl it-aih.'
rervic, rules applicable to the case of .

A e" having been e.stabl. ishecWith the said "Misconduct hav i g

beyond reasonable doubt, ive find no good ^lounds,
less convHicurg ones, warranting our intervention mthe
matter.

X

It. In the result, the

accordingly dismissed. No costs

application fails anu n

/gtv/

(S.P..,.cJB^rSW^
Member(A)

(T.N. Bhat)
Member (-1 ^


