IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

O.A. No. 3gp4 2
T.A. No. 19

DATE OF DECISION 18-5-93

- NEW DELHI (\/

/
/

Shri S.K.Shukla Petitioner

Versus
Union of India & Ors, Respondent

shri N.S.Mehta

CORAM
The Hon’ble Mr. NeV.Krishnan, Vice Chairman (A)
The Hon’ble Mr. BeS.Hegde, Member (Judicial)
1. Whether Reporters of local papers may be allowed to see the Judgement 7/~
‘ 2. To be referred to the Reporter or not ? "
3. Whether their Lordships wish to see the fair copy of the Judgement ? W
4. Whether it needs to be circulated to other Benches of the Tribunal ?
¢ ; JUDGEMENT
.delivered by Shri NV Krishnan, Vigce Chairman(A)
The applicant is a Oeputy Director (Supplies)
under the segond respondent. Being dggrieved by the
d G e -
- Order dated 13-11-1992 (Annexure n=1) transferring
! hi ’ & ; . .
, im to Bombay in the Same capacity and by the Promot icns

of certain officers made an 23-7-92, this application
was Flled.on 18=11-92, When the applicat icn came for
admission gn 20=11-92, Shri C.L.Narasimhan, learned

counéel, who then dPpe«red for the dpplicant Submittad
?

Advocate for the Petitioneré)

Advocate for the Respondent(s)
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j The applicant, whou appeared and argued his case
¥ in person, is aggrisved by the impugned annexure A=1 1
order on three principal grounds: i
i) The order is malafide, because it has been passed
at the instance of Shri KP Verma, Jeint Secretary
in the Department of Supplies(fespondgnt No.f)as
he is inimical to him.
ii) The order was passed tc favour Shri M.M,Aggarwal,
anot her Deputy Director, then working under the
General Manager, Western Railway, Bombay and is
therefore a colourable exercise of pouer,
iii) It is violative of departmental instructicns
regarding principles of transfer,
‘! b. The respondants have filed two replies. A short
reply dated 4-12-92 uwas filed by Shri Musafir Singh,
Under Secretary to the Govt. of India on behslf of the
respondents seeking dismissal of the U.A, and at any
rate, oppesing grant of any interim r=lief. A final
reply to the amended original application was filed by
the same officer on 4=-2-93 on behalf of all the respondents,
f The respondents have denied the charges of malafide and

favouritism and have justified the transfer of the
applicant, who has been at Delhi fur about 20 years
with a break of only two years between 1983-85 when
he was transferred to Calcutta, The respondents have
contended that, in the circumstances, the ;pplicant is

not entitled to any relief,

4, We feel that it would facilitate dispousal of the
application if we consider seriatim the pleadings and s
arguments relating to the three grounds referred tc in

para 2,

8 In so far as the gquesticn of malafide is concerned,

we first notice that the applicant has not impleaded,

Shri KePeoVerma, Joint Secretary, who is alleged toc bear
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malice towards the applicant. As a matter of fact, the
applicant has nowhere alleged specifically that the
impugned transfer order was issued at the instance of

Shri KP Verma and that this was done by him due to malice.

6o We can now consider the allegatiocns made by the

applicant, in his application. The applicant has drawn

our attenticn tu a news item in the Hindi weekly 'Sunday

Mail' dated 9-15 August, 1992 (Annexure A=4). A

translaticn of that news item is at Annexure A=5., 1In a

nutshell, this news item contains the following allegations:

i) The Prime Minister's directive for effecting
gconomy in expenditure has been thrown to the

& winds by the Department of Supplies.
™ ii) Government's policy is to close douwn the

Directorate. Yet the number of posts is being

increased,

iii) Seven officers have been promoted as Director

in one go.

iv) Favouritism has been shoun to one Shri Balasubramaniam g
a Deputy Director who has been promoted on account
e - of the interest shown in him by the then Minister i

of state for Commerce and the then Secretary,

Department of Supplies,

v) Shri A.K.Saxena has been irregularly kept on

deputat icn for a long time.

vi) A la;ge number of officials have been transferred
to other Ministrieé, instead of merely being
sent on deputaticn, on the ground that they are
considered surplus in the Department. Yet, the

Department is not slow in making further promotions

of officials.

Je have ment ioned these allegations only to show that they

¢ SRR, T
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nho
have g bearing cn the charge cf malafide and therefore

need nc consideraticne.

7. The specific allegaﬁion in the Annexure A=5

news item which refers to Shri KP Verma reads as follows:

"DPC was fixed on B-6-92 but because of Lok
S5abha bye-electicn in Delhi this date was
extended to 11 and 12-6-92, DPC was headed

by Mr.3J5 Chatwal, Member UPSC, 3hri KP Verma,
Juint Secretary, Uepartment of sSupply was the
only other Member. It is noteworthy that as
per DOPT C.M, dated 10-4-89 Secretary/Additicnal
Secretary (Supply) had to be essentially a
Member of the OPC. How a Joint Secretary alone
has been sent to DPC is not known to anyone.

In the eyes of DG5&D officials Shri KP Verma is
a man of very low repute. It has begen alleged
that to manipulate deregistratiovn of 160
Companies Shri Verma had resorted to change

of crucial note-sheets. This matter was widely
reported in Press and had been raised in
Parliament also, Finally, Hon'ble Madras High
Court had declared the controversial Govt, order
as illegal while disposing of writ petiticn
No,18729/90. Despite all these the Minister
and the Secretary (Supply) kept con trying to
save Mr, Verma",

8. The applicant has also drawn our attenticn to
another news item in the 'Sunday Mail' dated 11/17-10-92,
A=12 is the English translation. It menticned about the
wife of a particular official of the ﬁeﬁ:rtment of
Supply, known for tampering with the nocte sheets of
government's files trying to bring in a Fax machine which
was foiled by the Cusoms auvthorities. It is in this
context that the applicant states as follows in para

11(d) of his application:

"The applicant further submi&sftgat t he Priniipal
g in this case of malafide exercilse 1S
gzizaigaserma, the Joint Sacretary.in the Minis try
of Commerce (Deptt. of Sgpplyzhagalnsg :232 very
agi orts appeared in g pres .
gz::zz:z §3pand V.pptlosaly on the heelg oft?hls
report, another fresh reporg more danglng kldn
the former appearsd in the Sunday Mail (wee tyd
dated 10-17 Oct. 1992) in which it was repo: e
that the wife of a high of ficer 1in Degtt. o Lhi
Supply, Ministry of Commerce attempte tols§iggort
Fax machine at Indira Gangh; zn::rsatézgaa regzren;e
ic i ' ot name u ere :
Igatﬁgfzﬁzzétugiag te wds 'notcrious For‘tamgerxng
with the Note sheets in Government Filesd.10_2gy
of the Press clipping cf @he_report ddted i
Uct. 92 in Sunday Mall (Hindi) is a?n:xz A A
Apnexura X11.  The same refazrence © amp 5!
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of note sheets had also appe gred in the Press
report dated 9-15 August, 1992 in Sunday Maijil
‘which was annexed to 0.A,No,3004 of 1992 and
marked as Annexure IV and V, The logical
inference is that the offiger concerned can
be Shri KP Verma., It is significant that
neither of these xs

Press reperts have so far been refuted by the
Union of India (Respondent Ne.1). The documents
now placed before this Hon'ble Tribunal contains
irrefutable evidence about the motive for

mala fide action against the applicant inasmuch
as Shri KP Verma unjustifiably entertain the
suspicion that the applicant is the socurce of
information to the Press, felt aggrieved and
indulged in mala fide measures against the
applicant in retaliation."

Thus the reason why the applicant apprehends
fhat Shri KP Verma was Prejudiced agairet him is that
the applicant thinks that shri KP Verma entertained,
unjustifiably, the suspicion that the applicant was
the source of information to the Press which published

the An, IV and AN X1 news items, -

9. After hearing the applicant for some time on
20th March, 1993 we found that he was rambling and
not coming to the Precise point regarding mala fide,

We, therefore, gave him the follewing directions:-

"The applicant has been arguing for quite

some time that there is mala fide in this case,
He is directed to pin point the allegat ions
made by him dn the original application in

this regard and also draw our attenticn to any
dvailable records to substant iate it in t he
cass of mala fide,"

The matter was heard in the afternocon on tﬁe same
day and again on 24=3-93, wyhen the U.A. was finally reserved
for ‘orders. ODespite this'directiun, the applicant was
not able to shou anything better than what has been
referred to in the Preceding paras, ué, therefore,
specifically asked him whether he was summoned by Shri
KP Verma, the Joint Secretary and charged with getting

these news items published and either scolded or rebuked
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and whether he was, at any time thereafter, threatened
with dire consequences «nd more particuls rly, whether
he was given an ultimatum that he would not be\alloued
to remain in Delhi any longer and be transferred soon.
The dppliCant frankly submitted that there was no such
meet ing with Shri KP Ve ma and no such threats uere

given to him,

10. Except, perhaps, for one instance, there is no
reference to shri KP Verma in these news items. There
is nothing therein to connect Shri KP Verma with the
applicant. We are, therefore, of the view that the

news items An, 5 and An.12 relied upon by the applicant

to substantiate the charge of mala fide, do not establish

any such prima facie case. Nowhere in the application
has the applicant alleged that shri KP Verma does not
like him and is inimical towards him either because
of certain incidents which happendd between the twe of
them er in view of the sericus difference of opiniocn
between them on many issues or any other such reason.
In fact, no reason has been given at all except that
it is his assumption that Shri KP Verma suspects him
of having got the nsws items published. Nothing is
ment icned to show why such a suspicion is entertained,
In the circumstances, we doe not find that the charge

of malafide has been made ocut.

11. The next attendant circumstance to which the
applicant has drawn our attentiun in the same context
is the news item in thsrneus-paper t Jansatta' dated
14-11-93 (An, A=18). The news item is head lined

ngfrfice of Deputy Director of Oirectorate of Disposal

raided" and states that on 13-11-92 the Vigilance Department

raided the office of the applicant who is referred to

by name when he was not in his office and his room has

e Ll
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has been sealed and that he has 2lso been transferred,

The news item further states that, according to sources,

the raid is in connection with the bungling in procurement

and investigation regarding corruption in regard te which

a compla int has been received linking him with M/s Mecre

Lab. Ltd., Bangalere. In this connecticn, the applicant

has made the following allegatiuns in para 4=xi-fE of his

application,

"To the utter surprise and agony cof the
applicant, the applicant came to know of a
deep rocted conspiracy on the part of the
respondents to defame him and cause him
severe mental agony., This fact came to
his notice after the applicant was kindly
heard by this Hon'ble Court seeking stay
against the transfer order. A false story
against him was planted by the vested
interests in Jansatta, a Hindi daily dated
14-11-92 in which it was alleged that the
applicant was invelved during the most
part of his twenty years of service in the
irregular procurement of medicines of the
order of billicns of rupees."

Again, in the same sub-para, he alleges as

follouwus:~-

12,

"The applicant submits that the timing

of planting the false story is significant
as it coincides with the malafide transfer
against which the applicant sought a stay
from this Honourable Tribunal. The transfer
order was served on 13-11-92 and false
story was planted in the Press on 14-11-92,
True copies of the Press clippings and
English translation thereof are annexed to
this application and marked as Annexures
XVII and XVIIIW, .

What is more interesting is the manner in which

the applicant connects this story in the !Jansatta!

with Shri KP Verma which he does ts in the next

sub=para as follows:-

"XI-F, The manner in which the name of the
applicant was dragged intc the planted story
of the Press is significant. The applics.ii’s
name was sought to be associated with the
pharmaceut ical industry which i3 the same
industry over which the national Press brought
out the scandalous reports of ta=pering with
Government files by Shri KP Verm: so as to
manipulate the irregularity invelyed in
deregistration of 160 pharmaceutical companiss.
Logical inferences lead to the conclusicn
that the said Shri KP Verma is the spirit
behind the malafide exercise in¢ luding the
planting of the false story cguiiist the
applicant inter alia aimed at v%;iating the
atmosphere around the applicant™,

j

TS T——————
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We dare unable to =2ither draw any conclusiun from
these arguments that Shri KP Verma got this story plant 2d
in the 'Junsatta' or any conclusion that this discloses
mals fide on the part of the respondents in transferring

the applicant,

13, In regard to this news item, the respcndent s
have stuted as follows in their second reply dated 4th
February, 1993:-
"aealing of the room of the apglicant at the
Headquarters and further acticns like delocking
his drawers and making inventories of their
contents, etc. were normal activities forming
part of surprise vigilance checks and his
protestations there against ars not tenabls",
In the course cf argumants)shri N3 Mehta, the learnad
counsel for the respondents pointed uut that even now
i.2. after about four months after the incident, the
applicant has no case that during the course of this

search the Vigiluncs Department has delibsrately planted

documents etc in the room tm incriminate him.,

14, We are satisfied that the search cf his roum by
the Vigilunce Department cannot be a ground of malice
against the respondents in regard to the transfer. It
touk place after the transfer and cannot be connect ad
with tha transfer. The redscn given by the respondents
that it was part of the normal vigilance check made

appeuars to explain the search,

—

15. Je can conveniently notice two aurhcrities relied

on by the applicant becauss they have a bearing un how

a charge uf mala fide ﬁan be made or proved. The applicunt
relied on the judgement of the Kerslu High Court in
'PusZpdkdran Vs. The Chairman, Coir Board (1978(1) 5Lk 301)
and the judgement of the aupreme Court in E.P.Royappa's
case (4IR 1974 5C 555) to contend that the order of transfer

cdn be quashed on ground of mala fide. He admitted that
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he has nut studied these judgements except tu the extent
they are referred to in the Tribunal's Full Bench

Judgement in Kamlesh Trivedi Vs. ICAR 1 (1989(1)5L3] 641 CAT).

16, It is sufficient to munticn here that in Puspakaran's
case the transfer crder was guashed because, amung other
things, malafide was found to be established against the
Chairman, Coir Board against whom specific allegaticns

were made. Likewise,in Royappa's case the petiticvner

had impleaded the Chief Minister of Tamil Nudu because

he had made specific allegaticvns aguinst him on a number

of counts which were not found to be established. In

other words, if & charge of malafide is to be made, the
perscn ageinst whom the alleguticn is made should necessirily
be mide party und specific allegatiins have to be mada,
which can be met by that party, This applicatiuvn miserubly
fails in this regard. Therefore, the charge of malufide

is buaseless,

17. The next important plea taken by the applicunt is
that the transfer was not made to serve any administrative
or public interest but was meant to help M.L.Aggarwal

who was posted in his place after his transfer. Ha

refars to the unseemly haste in entrusting the chargs of
his post to M.L.dAggarwal who was, a4s it were, waiting in

Delhi to receive the chargea.

18, We hdave perused the impugned An, A=1 order of
transfer. Un the face of it, the orde:r does not indigcute
that the such is the cases In the reply filed by the
respondents it is stated that the main reason for t he
dpplicunt's transfer is that he has been at Delhi for a
very long time., ©€n his own admissiun/the dpplicant has
bgen in Delhi from 15-2-1972,uhen he was first appoint gg
tc the Indian supply service as an Assistant Director

and continued to remain posted at Qe

lhi since then’excapt

for a short spsll from 22-g-g3 to 11=7-85 when he was
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transferred to Calcutta. The mere fact that ML Aggarwal
was pusted in his place after transferring him from
Bombay after a short spell cannot be construed to mean

that the respondents have exercised th=z2ir power of

transfer for a collateral purpose,

19, The applicant h.s 4 cuse that the order of
transfer is in violation of the depuartmental instructions
on the subject. The applicaﬁt 4dmitied that there is

no office memocrandum containing such instructicon.
However, it is alleged that the respcndents haive
disclosed their policy in this regurd in the reply filed
by them to 0A No.2121/92 filed by Rana surinder Singh,
chillenging his transfer from Delhi to Kanpur. A

copy of that raply his been filed as An, A4=7, The
relevant portiun of the reply relied upon by the
applicant is in para 4 as well as in :h&u.sub-paras

of para 10, dealing with paras 4,6, 4,7 and 4.8 of

the UA, The upplicant points ocut that the An.i=7

reply states that Rana 3urinder Singh was transferred
because he wis the next officer in the panal to ba
transferred and also becauss he was never transferred
outside the headquarters. In other w rds, either the
junior most officer has to be transferrad or one of

the Deputy Directors in Delhi who are junior to the
appliiént and have also not yet ssrved outside Delhi

even fbrT:;rm should have besn transferred,

20, The respundents hava stated in their reply

that no such policy decisicn has bean taken., Transfers
are made on varicus consideratiuns depending cn the
facts and circumstinces of each case, The prime
consideraticn is to ensurae effective and efficient

transacticn of government business and for that
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purpose the department hus to consider various
aspects like specific functicnal requirements in
different positions in the organisaticn, individual
suitability, performance and apt itude and ulsoc the
length of time served at a purticular place. It
is, therefore, contended that there has bean no

violatiun in the transfer policy.

21, We are of the view that the applicant has

nct established that there is a strait jacket policy
of the department in regard to transfers that only
the junior most official should be transferred or
that anly the person not yet transferred out should
be transferred. The Departmant has contended t hat
the aspplicant was transfarred becauss of his long
stay at Delhi itself. This is also a relevant
consideration for transfer and it cannot be faulted,.
It is nut fur us to decide what consideration should

have besn adopted in a particular casae,

22. The applicant faintly raised the issye of
the competence of government to order his transfer
when they have already delsgataed the powers of
transfer to the Director Genzral, He, therefore,
filed MP 3864/92 for a direction to the respondeﬁts

.to produce the dauthurity on the basis of which the

impugned 4nnexure=1 orders ware issued by the

government. At the time of the final hearing, the

dpplicant did not press this is sue and cunceded

that the impugned order Cannot be guestioned on

that groung, Tnererore, tnis M,P, is dismissed,

23, The applicant has relisd onp the decisiong

in the following caseg:-

(a) E.P.Reyoppe Vs,

L Stat ami :
RIR 1054 b sen .d e of Tamil Nadu,
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(b) B.Varadla Rao Vs. Stats of Karnatakas
(1986) 4 scc 131

(c) Kamal Kishore Vs. Management
Mm/s PAW Airuways Inc

AIR 1987 SC 229,

(d) Kamlesh Trivedi Vs. ICAK & another
1989 (1) SL3 641 CAT (PB),

(e) R.Jayaraman Vs, bOI
(1991) 17 ATC 151

(F) P.Pushpakaran Vs, Chairman, Coir Board
1979 (1) s5L3J 309 (Kar).

We hdave already referred tou the decisions in Pushpakaran's
case and E.P.Royoppe 's case. In viesw of the foregoing

discussiun, we find that the other authcrities are not

germane.to the facts of this case. We menticn these

judgements only for the purpose of record,.

24, It is only necessary tu conclude by pointing

out that the Supreme Court had considered the quest icn

of transfer on a number of occasicns and has held that

an order of transfer can be interfered with only if
it is mala fide or if it is on account of colourable
exercise of powers or due to gross violaticn of

statutory rule relating to transfar, In the latest

judgement in Rajendra Roy Vs. UQI (3.T.1992(6) scC 732)

it was held as follouws; -

"after cons%deripg the respective contenticns
QF t he parties, it dppears to us that the
dppellant has not been able to substant jiatg

t hat t@a impugned order of transfar was Passed

by transferring shri Pat
ra b. e
from Calcutta, It is trye t;Fk to Orissa

to be strueck

service and

jUStiFiCJtiCﬂ, the Co : - he
shupld not interfere Eizhdggetgﬁd
;h a transfereable Post an crder

18 & normal Consequence and p
dre mat§ers for Cinsidgrat ig
8 dre in dgresment yith the Centra)

8rsonal difticulties
N of the dspdrtment.
AdministrAtive

e
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Tribunal that the appllant his not been
able to lay any firm foundatiun to
substant iate the cuse of malice or

mala fide against ths respondents in
passing the impugned order of transfer,
It does not dppear to us that the
appellant has been moved out just to

get rid of him and the impugned order

of transfer was passed mala fide by
seizing an opportunity to transfer shri
Patra to Urissa from Cilcutta, It may
not be always possible to astablish
malice in fact in a straight cut manner.
In an appropriate Case, it is possible
to draw reasonable inference uf mala fide
action from the pleadings and antecedent
facts und circumstances, But for such
inference there must be firm founditicn
of facts pleaded and established, Such
inference cannot be drawn on the basis
of insinuation and vdgue suggest ions,

In this case, we are unable to draw any
inference of mala fide activn in
transferring the appellant from the
Facts pleadsd before the Tribunal,

It appears that Shri Patra was
transferred tou Calcutta and after
joining the post he had made
representation on account of personal
hardship. Such representatiovn was
considered and a decision was taken

to transfar him bick to Urissa regicn,
A8 a result, a necessity «rose to
transfer an employee to Culecutta to
replace ohri Patra. It cannot be
reasondbly contended by the appellant
that he should have been spared and
some one else would havs been transferred,
The appellant has not mzde any
representation about the personal
hirdship to the department. As such
there was no occasion for the depirtment
to cunsider such representat icn, v

The ratio of this Cecisicn fully applies to this cuse,

25, We, thereforas, find no merit in this application,
It is dismissed., The applicant is, however, free to
mdke any represantation to the respondents regarding

his personal hardships which, if received, may be

disposed by the respondents in accordance with law,

Arse. \Q% 3
( B.3.HEGDE ) /Vf “( NV KRISHNAN

3
Member (Judicial Vice Chairmdn(ﬂi
18~5-93 18-5-93



