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central administrative tribunal
principal BENCH: NEW DELHI

OA 2999/92

New Delhi, this the day of July.1998

Hcjn'ble Shri K.Muthukumar. Member (A)
Hon'ble Shri T.N. Bhat. Member (J)

!n the nretter of:

Hakirn Syed Ahnned.
s/o Sh. S.K. Hussain.
,./o 84/4. Hauz Rani. .AppMeant
Mew Deltii .

(By .Advocate: Shr i S.S.Tiwar i )

Versus

Union of India through

1, Secretary.
Ministry of Health & FamMy Welfare.
Miriren Bhawan.

New De 1ti 1 .

2, Di rector General.
Health Services.

N i rman Bhawan.

New De1h1.

3, The Deputy Director (Admn.l).
DGdS/CGHS-1 Sec11on.
N i rnnan Bhawan.

New De1h i. ••••Responden t s

(By Advocate: Shri N.S.Mehta;

ORDER

delivered by Hon'ble Shri T.N. Bhat.Member (J)-

The applicant, who has passed his Bachelor s

Degree in Unani Medicine, was appointed on ad hoc basis

as a Unani Physician in the Central Government Healtti

Service (CGHS. for short) w.e.f. 28.6.1989. Prior to

that he had been appointed w.e.f. 1.1.1987 for

different spelIs of 90 days each with artificial breaks

in between. However, it was from 28.6.1989 that he was

taken on the strength of C.G.H.S. but on ad hoc basis

in the pay scale^i' of Rs. 2200-4000/-.

\t.
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2. The applicant now seeks regularisation of

his services w.e.f. the initial date of his engagement
yiz 1.1.1987 and also claims alI the consequential

benefits incIuding promotion etc. The app1icant re Iies

upon the judgement of this Tribunal m the case of Dr.
(Mrs.) Sangeeta Narang &Ors. in which the Tribuna,

had directed the Government to send the service records

of alI the doctors working on ad hoc basis to the Union

Pubhc Service Commission (UPSC.for short) so that they

can be regularised in accordance with the rules. The
applicant had made several representations to the

respondents but only one of his representations

elicited response in the form of a letter dated

14.9.1992 wherein the respondents have stated that the

applicant's case can be forwarded to the Ministry of

Health and Family Welfare for promotion only after the

applicant is appointed on regular basis.

3. Respondents have contested the claini of

the app I icant on the ground that havirig beeri appointed

only on ad hoc basis with a clear stipulation that his

services can be terminated at any time even without

notice, the applicant cannot claim regularisation. It

is further averred that when in response to the

advertisement notice issued by the UPSC the applicant

appI ied. his name was considered but he was not found

fit and suitable and for this reason the UPSC did not

recommend his name for- appointment to the post of Unani

Phys ic i an.
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4. The applicant has also filed a rejoinder

in which he has reiterated his claim for regular!sat ion ^ ^
on the basis of ad hoc service for a long period.

5. We have heard the argtments advanced bv

the learned counsel for the parties and have perused

tlie mater iai on record.

6. As already indicated, the applicant has

based his claim for reguIarisat ion solely on the ground

that he has been working on ad hoc basis right from the

year 1987. This OA was filed in the year 1992, The

appI icant's claim, accord ing to his Iearned counse1.

woLi 1d be covered by the judgement of the Tt ibuna I in

Dr. (Mrs.) Sangeeta Narang's case. But unfortunately,

a copy of that Judgement has not been shown to us.

However, the learned counsel for the applicant has

furnished to us a copy of Judgement dated 15.12.1997

delivered by a Bench of this Tribunal in OA 2832/92

(Hakim Wadudu! Hasan vs. UO! & Ors). on a perusal of

which we find that a direction was given to the

respondents to examine the claim of the applicant in

that case for the post of Unani Physician in accordance

with the recruitment rules notified on 7.1.1975 ( and

not the amended recruitment rules of 24.9.1996) and if

the applicant therein is found eligible he shall be

entitled to all the consequentia I benefits. There is

no view expressed that mere continuance in service on

ad hoc basis for any length of time would entitle the

applicant m that O.A. to automatic regularisat ion.



7. According to the contents of para 4.4 of

the O.A.. the Tribunal had in the case of Dr. (Mrs.)
Sangeeta Narang &Ors. directed the Government to send
the service records of a11 the doctors who are working
on ad hoc basis to U.P.S.C. so that their

regular,sat,on in accordance w,th the rules would be
considered. We find that the respondents had referred

the names of 9 candidates. which included the
applicant's nare also, to the U.P.S.C, vide letter-

dated 19.7.1991. In response thereto the UPSC conveyed
b> their letter dated 9.12.1992 that since there wer^e

onlv 4 vacancies out of which 2 were reserved foi
scheduled caste and scheduled tribe candidates,

selection was held for the remaining 2 posts and ^

persons were selected, namely. Dr. Mohd. Tahir and

Dr. Prabhu S. Hultnayak. We. therefore, find irtrch

substance in the contention of the learned counsel foi

the r-espondents that the applicant's case was

considered even by tfie UPSC but he did not make die

grade and was. therefore. not recorrmended for

appo 1ntnrent by the U.P.S.C.

8. Learned counsel for the applicant further

pIaced re I iance upon the judgement of the Apex

Court In Dr. P.P.C. Rawan i & Ors. vs. Union of

India & Ors. , reported in (1992) 1 SCC 331. We have

carefully gone through the aforesaid judgement and do

not ^'ind anything therein to support the case of the

applicant. Tlie aforesaid judgement has been delivered

in a Miscellaneous Petition filed by the petitioners

and some intervenors in a case already disposed of bv

the HOn'bie Supreme Court on 9.4.1987 in which some
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^ directions had been given. What were those directions
are not clear from a reading of the judgement m the

^ Misc. Petition (supra). It appears that the Union of

India had faced certain difficulties in giving effect

to the judgement of the Apex Court dated 9.4.1987 and

the ,Apex Court in the Misc. Petition clarified the

same. The difficulty arose only in respect of the

,nter-se seniority to be given to the petitioners in

the rrein Writ Petition and those who had already been

appointed. WliMe clarifying the ear lier judgement the

Apex Court. in order to ensure that there was no

• disturbance of the seniority and the promotional

prospects of the regularly recruited doctors, directed

that there will be a separate seniority list in respect

of the original appellants and their pron>otion& shaM

be regulated by that separate seniority list and such

pro,not ions will only be in supernui-nerary posts^ to be

created.

.i 9, Tlie above observations do not have any

application to the instant case.

10. Another judgement re I ied upon by the

applicant's counsel is the one delivered by the Apex

Court in Drn M.A. Hague & Ors. vs. Union of India &

Ors.. reported in (1993) 2 SCC 213. That case related

to some Medical officers who had been recruited by the

Railways on ad hoc basis pending regular recruitment to

the posts througl'i the UPSC. Although, from time to

time the UPSC had recruited candidates on regular basis

there remained some vacancies uiifilled. either because

the doctors recruited were less in number than the

I
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nurrfcer of /acancies or some of those who were selected

did not JO 111 the services, or between the date Oi

adver t iseient by the UPSC and that of the errcaneI i ing.

some iTiore vacancies occurred. Whatever might be the

rea.sons. the fact was that soTe vacancies always

remained unfilled, with the result that every tinre tne

ad hoc Medical Officers and others 1ike them were

continued on ad hoc basis as a stop gap arrangenrent

1:1! the next recr^uitment by the UPSC. in the meant iire

sorre of them in fact appeared before the UPSC in

pursuance to the advertisement notices issued fran t.ire

to time and were selected and others like the

petitioners in that case either failed to be selected

or did not care to appear but they continued to serve

CO ad hoc basis. Writ petitions were filed in the Ape/

Court for *he regu!arisation of their services and b)

tlie judgement order dated 24,9.1987 passed by the Ape/

Cour t I n Or-, A. K. Ja i n vs . Urn on of i nd ia. repor ted i n

1988 see (L&S) 222. the Apex Court directed that the

services of all doctors appointed on ad hoc oasis upto

1.10.1984 shaI I be reguIar ised in consultation with the

yPSC on the evaluation of their work & conduct and o.^;

the basis of their confidential reports in respect of a

period subsequent to 1.10.1982. The Railways were

given the liberty to terminate the services of those

who are not so regularised on recommendation of the

UPSC. The petitions of those doctors who had been

appointed subsequent to 1.10.1984 were dismissed. Wr,t

petitions, subsequent to the decision in the case of

Dr. M.A.Haque &Ors,(Supra) came to be filed by those

who liad been regularised in pursuance to the earlier

iudgement dated 24.9.1987 m Dr. A.K. Jam's case
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claiming seniority over some other persons. The

question of fixing of seniority had been kept pending

in view of the judgement of the Constitution Bench of

the Apex Cour-t in Direct Recruit 01 ass-I I Engineering

Officers Association Vs. State of Maharashtra.

reported in (1990) 13 ATC 348. Iii the aforesaid Direct

Recruits' case the C<".>nst i tut i on Bench laid down certain

guidelines for fixing seniority, one of the guidelines

being that once an mcuribent is appointed to a post

according to rulej.his seniority has to be counted from

the date of iii^ appointrrent and not according to tne

date of his confirmation and. as a corollary to ttie

above rule, where the initial appointrrent is only ad

hoc and not according to rules and is rrade as a

stop-gap-ar rangerrent . the officiation in such post

cannot be taken into account for consider ing the

senior it), Another guideline laid down was that if tne

nntial appo intrrent is not irade b)- following the

procedure laid down by the rules but the aprjointee

continues dn the post uninterruptedIy til! the

reguiar isa11on of Ins service in accordance wi tti tiie

rules the period of officiating service will be

ccun t ed,

11. Examining the claim of the petitioners

•nOr. M.A. Hague's case the Apex Court held that

since the petitioners had admnttedly not been regularly

appointed through the IJPSC accor^ding to the rules but

were dir^ected to be regularised by following the
procedures laid down by the Apex Court, it was obvious
that they wer-e not appointed to then posts according
1o the rxiles and, therefore, under ,yo ci r^cumstances
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would they fail within the scope of the guidelines laid

down in the Direct Recruits" case. In the instant

case, as already indicated, although the name of the

appi icant was considered by the UPSC. his name was not

recommended. for the otjvious reason that he was tiOi

found su1 tab Ie. Therefore. the guideI ines laid down in

Direct Recruits' case (supra) would not be attracted.

12, As in the instant case so in the case of

M.A, Hague (supra) reliance was placed bv the

petitioners upon the decision of the ,Apex Court in Dr.

P.P.O. Rawani .'S. Union of India and it was urged on

behalf of the petitioners in that case that the course

adopted by tfie Apex Ctourt in Rawani s case (supra)

should be followed. After considering the tiva!

contentions, the Hon'ble Supreme Court held:

We tave gone through the said decision
and i'lave anxiously considered whether ttie
course adopted there should be adopted in
the present case. We are conscious of
the fact that the petitioner-applicants
have been serving the Railways from ttie
year 1968. It is also possible, as
contended on tlieit behalf, ttiat rrany of
the outside direct recruits have joined
the services long after 1968 and srjrne of
them might have even taken initiai
instructions fran the
petitioner-applicants. We are also
conscious of the fact that candidates in
service have a disadvantage as against
the fresli candidaates in the "tests
particulaiI) when they face the tests
after a long lapse of t irre. As against
uiis. however, we cannot lose sight of
t-he fact that the recruitment rules made
under Article 309 of the Constitution
nave to be followed sti ,ctl> and not n,
preach. if a disregar^d of tfie rules and
the by-passing of the Public Service
Corrmissions are permitted, it will open a

recruitment without

beer 'vvibee., wu nessing a cons tan t vioI a11on of
the recruitment rules and a scant re,spect

constitutional provisions
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requiring reorn i tment. to the services!
through t Ite P ub li e Se r v i c e Comm i s s i o n .
T1 appears that since this Court has in
some oases permitted regu1arisation of
the irregularly recruited employees, some
Government.s and authorities have tieen
i ni; r ea.R i ng 1\ resort: ing f.o irregular
i-Rc r iJ I tments. The result, has been that
the recruitment rules and t.tie Put) 1 i c
Sro^vice Commissions have tieicn kept in
CO 1d storage and candidates dicl.at.ed Itv
vai'ions con i se rat i ons are being recruited
as a matter of eonrse. What is fuidtier,
in I tif f)resent ciase, some of t hose 1 ike
ttie pet it ioner-apjil icaiits wtio were
initial !y recruited on ad hoc basis, tia.ve
exert eri tti cms elves and 1,a.ken pains to
aptpea!' for the tests tiefore ttie l.'PSC and
liave enrolled themselves thrrrrrgh regular
id'ia.nnel nn 1 ike in Dr. r-ia.vva.n i
case We a r e , t h e i-e for e , o f t: t) e
\-i ew til at the direct ion given in Dr.
Rawarri's case tra.s t,o tre confined t.o t,he

spec i a 1 facts of t lia.t case and cannot he
extended to other cases. Tn any rase,
this eonrt should not: give any such
direct ion to the Railways. Tf, tiowever,
t i1 R a i 1 wa y s d e n i d e t, ri f n 1 1o w 11 ra. t
course, they can do so and not 1) i ng
pi-events t.tiem in doing it. ' We would
r-a1her rr^'frain from ereat, ing a, frreeedent,
try giving sucli dii'ections.

1.5. Thus, the .Apex Court rerfused t.o a.irply

1iif.- d i i ect i on.s i rr Dr . P. P. C. Raw an i '.s ca.si-' t.o othrTr

ca.ses and on far.-ts rdent ieal to tliose of ttie instant,

case the Apex Court fur ttier held l.hat: tfie guide! ines

laid dowti in Dit-eel Recruits' ease fsurrra) were also

not attracted.

14. We may at t:h i s .stage refer t.o some rxther

judgements del i\ered after t.tu-; judgeiTient, of the Anex

Court rn the Direct Recri.!it:s' case. Tn Keshav Chander

^ Ors. Vs. I.lninn of India. fc Ors. [ 1992

.Srrppl.fl) .SCf: 272!, the Apex Court explained the

jndgement in Direct Reci-uits' case (sirpra) and held

that proposition (R) laid down i r) Direct Recruits ca.se

was lia.sed on the earlier judgement of I'ne Arjcx Court in
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Narender Chadha's riase and t,ha1. it presupposes deemeci

relaxation of rer: imj i tmen t. rules. Tt was furtlipr held

that where relavat, ion is suhjent to prior fulfilment of

ofM-taiii eonditions, which are not. satisfied, this

i>ropos I 1. i on (.'annol. he invoked. Tn such c i rcumsta.nces ,

acc.'orriing to Hon'hlc Judges (";onst i tut i ng t.he Bench ,

enrol lary of proposst ion (A), already referred t.o in

i)ara 10 of this j "udgemetil" , would tiecorne aiit) 1 i cab 1 e and

l)ene f it of ad hoc se r\' i ce wou 1 fi he i nadm i ss i h 1 e .

Arnt)lifying this principle it was field ttiat only that

service would count for seniority wti i eh a.n employee

puts i n aft er tie becomes a Member of t.he relevant.

.Service and for t.ti i s , a.prio i nt.ment. must be according to

rule.s and w i t.li i n t'.tu' iirescritied tjuota . Unless ttiese

condit ions are sat. isfieii, t.tie a.iipo i ntment tia.s to be

treated as ad hoc, which cannot be counted for seniorit.y

o r promo t i on.

IS. lU-oceeding further, the Hon'lile Supreme

Uoiirt in the K.C. Josh i judgement fsupra) held tdiat if

inii.al appointment is not made by following the

procedure laid down by the rules, but. the appointee
oont inues ,n the post t ill the regu1ar isat ion of his

service ,n accordance with the rules.the period of

off.eating service will be counted, but in that case
there should be some power vested in the appointing
authority to relax the recruitment rules and the power
of relaxation -'--Id^^also he exercised ,n accordance
with the rules prov id»d'^for

r e I a x a t i o n
A

it..
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IB. The other judgement which we may te in

.=;i]tM>ort of our view is the one del ivered by a Fu 1 1

Bench of this Tribunal in the ea.se of Ash ok Meht.a fe

Ors. vs. Regional Provident Fund Commissioner fc Ors..

reported in M 99.1) 24 ATF 491. Tn t)ara 9 (jf t.he

judgement, the Full Bench has held;

Pr ) no i p 1e ' R ' laid down l>y t he
Supreme Coui't in Biref;t Recruit, Clas.s
TT Fngi nee ring Offitcers' Association
vs. Stat.e of Maharaslitra will aritily
a ,s explained l:)y the .Supreme Court in
Keshav Chandra .loshi v. Union of
India only to ca..se.s where the; initial
appointment is made; del ihera,teUy in
di.sregard of the rules and the
inr;umhent. a 1 1owe;d to coritinue; in t.he
po.st. for long pe^riod.s of about 1.5 to
2fl ye-ars wit.hout rex'ersion till the
date: of regu 1a.r i sat i on of servi(;e in
a ('c() rd a i*ce wi I.h ru 1es , there 1)e i ng
power in the aut.Tiorit.y to relax the
ru1es".

instant case, as already
indicated, the ajiplieant had, till Fhe time of filing

O.A., worked on a.d hoc basis just for 2 or 1 years
ri f t.pr 198"^^ when hp wa a f tuf was taken on the strength of

et:.n..s. ,, ,, n

•-"Ifs .so a.^ t,, th,,

of the .41,ex Court in Narender Chadha and
ni-o, «eor,H,.., THe a„ appo,.

""" ""—so. a. p,a,,„„
i -S sp r V i ('• p o TK T> •

' rpc.f, Recrii ]1,h jndeeiTient
—'V "oooro,..,,
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IB- Tn view of the above, we find H«-fsel\'es

unable 1,o agree with the onntentinnK made by the

aijp 1 inant'f? ("ounse 1 t.hat the appl i rant's continuaiioe on

ad lioc basis for two or three years after 1989 wcju I d by

itself be reason enough for the regu 1a,r i sat i on of his

ser\ice, especially so when the applicant's name was

(Considered t)y the IJPSC but was not reoommendeci.

19. In the result, we find no merit in this

O.A. wh i (;h is accordingly dismissefl, bui, without any

oiuh-^T' as t ta cost s.o i*n (

I
(T.N.Bhat.) -T"
Member (.1)

/ n a r e s h /

(K.Muthukumar)

Member (A)


