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1* Uhion of Indie
thiougt)

The Sacretaiyy
0^) arts ant of RiVOTUo»
Binletiy of rintfico»
North Blodc»
Now OBlhi.

2. Owitrol Board of Direct TaxeOf
through its ChaiBiafit
North Blodcy
New Delhi Respondenta*'

Shri P.P*Rhyrena for the applictfite*
Shri Aehok AQarual for V>plicant in 0a^82/92
Shri tf.PrUppal for the reepondente

DBoanoiT

BY HDN«BLE WR.S.R.ADIGE..V1CE CHAlfllflN (ft)

lia all these Oas involwe asremon queatione

of 1 flu and fact^ they are being disposed of by this

conmon order*

2*' Applicant in OA No.4/92 Shri Sukhdev

Ch^d ^d applicdtt in OA Nc*<2869/92 Shri Teata

along with applicants in two other OAa (No.275l/92

and No«82S/93) had eought a direction to Respondenta

to pronote then aa Qonnisaionera of In cone Ts^

in pursuece of the CPC*8 recoanendationa held

in Octobart 1986* Septeebert1967 and AprilflBBB

on the baeia of seniority eun nerit# All the

applicanta were in the feeder category of Qr*

ODnniaaionera and they alleged that eeveral

juniore bad been pronoted elthoogh epplicente

had been found fit and euitdbln by the OPC*

3* These 4 Oas were heard ^d diapoaed of
by another Bench of this Tribmad

^by judgnent dated 20* 1*94 « The ^ Ibunal noted

that the only question idiich fell for oen aide ration

in the 4 OAS was whether pronotion to the cadre

of Oinniaaionere of Incone Tax wae governed by

;
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th« principle of sslection on aerliKxtr^on the

basis of seniority subject to rejection of the
I

unfit and unsuitable* The Tribunal in its

aforesaid judgeent held that pioeotion to the

Cadre of OOmmissioners of Income Tax had to be

Made on the basis of salection on merit did

not on the basis of seniority alone and dlamiased

the 4 0 As*^

Against that judgment Shri Sukhdee

chand filed Civil Appeal Mo*4172/96 did Shri Tamta

filed Civil Appeal No*417V96 in the Hon*ble

9^reme Court which was disposed of by order

dated 12«2*96 which is quoted below in felli

^A"

'•Leave granted*

Heard learned counsel for the parties*

Thia appeal is directed against the
order dated 3snuary 20*1994 passed in OA No*'4
of 1992of the Central Adiinistrative
Tribunal* Principal Bench* New Oslhi*" Ue
fiewe oon aide red the principle to be
followed for promotion to the post of
Commissioner of Income Tax* It apper^rs to
ys that such pest of GOmmiasioner is to
be filled op only on the basis of selection
on merit* Seniority«>QjmHierit is net Ihe
criterion for such promotion#

It has* however* bean contended by the
learned counsel for the ^ipelltfit that the
appellant has earned rsmarhe *goed* in
his confidontial diaracter rolls 01 d such
romark had been accepted by the Osparbsental
prometion committees as sufficient to give
promotion on selection by merit dtd posts
of Commissioner* Income Tax have bean filled

in a large number of cases by accepting
such gradation as sufficient# Unfortunately
in the Case of the ^ipellmst a different
standard had been applied* The learned
counsel has also submitted before us that
before the Central Administrative Tribunal*
Principal Bench* Delhi four othor mattere
are pending where similar questions namely
gractfng as *goed* idiether entitles
incumbent for the promotion to the post
thmmissionor of IndOne TaP en oelectien
on merit are to be considered*

The learned counsel for the

yi
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11 At h«« toild bd,ppdll«Rtna shortd " ^ ^.ctloii
cosOt • ?ltv 5 ^ f.f thd

®" "?f^t .hSSd dl»» b«Sth M* P^'^Wpll.d th«r<*y *"'«
UStUS JTilU. i

srs-rffl™; ,r." '.s^o* ..l«eUo« »" "^trt-MitU P"-"f'"

sdbalttPd th«t IP yi tb othpr P?*^ !. y,
i'ttdr. p*r"*JuiJSr"«i'®"

'JjT^r oP3.ctlon.
CnnPldarfP? '''•/^'pY°th» Isstnad

-«.d tJw submissions of this

fvrrb^?" ^

^y* !• *•

frrf">rrr.^t«i^riop^^
Trii'ri ^ TriSSn'dra«lttodt>a^ should oP*^i,«l8Sioner

r. .ad.
of Incom® TaX» a
gppli C^l**

lb. dd.®»l
.c».diP9ir.

(.rl.lnp pot of SLP J i„d, 10 ^"°
lima "» at t. »• »
(jiaposad of in simi*«

th® afotassld ordar, th® ^dcifl
dlfctlo. to tb. r ^.l.aloP.t lb=—
„A. of P ^ d>p"«*^*'
TA •

4-
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I" this connection, we have heard the

loainad counsel for applicdit ^shri P.P«Khur^a

and Ashok AQarwal^as well as IsaiDod counsel for

Respondents Shri tf.P.Oppal.

The records containing the CPC

proceedings and the notlnga of the aCC contained
i

in Files No«i8(11)Ep/88(sni^and 18(SB)eD/87

(aCC), which ware called for were also seen

by u8«

8« Aperusal of File No. 16(58) S}/87(ACC)
discloses that a CPC consisting of Chaimtfi,

UPSQ Secretary (Revenue); Chaise^ CBOT did flosber,
CBOTnet froa 8th to 10th September, 1987 fbr

recommending a penal of 64 Asst.* Osmmisaionsrs

of Income Tax forpromoUon as Oommlssioners of

Income Tax. The CPC considered 174 officers

for the purpose against SBvacaicies. It

however recommended an extended pdial of 64
office re. The last 6 officers were to be

promoted in the event of six officers proceedint
on training Aioad not being available for
posting." These vacancies of 64 officers were
uotksd out for the period opto 31.3.88. These
OPC minutes disclose that s/shri A.K.nalil«(SC)
(S.No.140), ^khd»v Chdid (SC)(S.N0.6) did
3. R. Testa (sc) (s.No.9) who .re 3out of dlx
spplicants before us, were asseesed by the
DPC as *Good*. Shri G. S.Qopala (SC) (S.No, 136)
uas assessed es ^otyet fit" while in respect
Of the remaining 2 d^pUcdits vlr. 3/3^,^
Sark.r did shiv Ndidan Presed it appears th,t

"ot placed before that tpCAt
from servlfi^ «.K.Ssikar stood dioaissed

-
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, of rii.Sl-U.rlr .P«~»5pi

7th IM.rH."" *
...U, .ffia."., P""""" ^ iTnrc*. Tax pertaining
7,o-.=l.. Of a».loolon.» loco.. Tax

,. . „B7-e«. Thosp B-C-lnotoOto the perl®^ »'®

m¥h t s/^rl Sukhdev (>»and (SC)(S» «• »diecloee that V snri au , m/- Mr» 71T
T f ferUS Ho.11); C.S.Qop0la(SC)(S. •3.R.Te«te (SOlS.No. n ^IcNo.HO)

/ ..x/e «o 7Sl ^d SoN.Prasad \SoHO.,„d ,.K.11allh (SC)(S.!to.7 5) ^
. >« r as 'Good* while in

ware assesaed by the CP C
i«r.anti Shri n.K.Sarkar*rB.p.et of r^alnln, .ppllomt Shrl

his 0000 JOS notploc.db.for. th. CPC, s. h» stlU
Stood dlaalsead fio« service.

,0 lh..ol« Itn.of ottocMb, ^pUconfs

orflcrs wor. r.ted o. 'Oood. by th. t-

thop^ol. tb.-in"- b«,ch^srMfor
.„^poloh boln, -e.POod.. —
,\ ..tsoijith.thiy^i(SC), 9«t.9al31

hn h«d also been asseaeed only-ho hod ol» ^„„^<„dfor
oy th. CPC oodhodnotb.-. t.co

^-"1 uare svib saquan tly
inclusion In th. pdosl. -o
l„clud.dln th.pon.1 ondpn»ot.d.

.»= th. r.lo-^i
ii On pettielnQ t ___i»

«:t,i-.-ih- mo. r.f.rr.bio inps»7r.
7.bo... -0 hoUc. th.t th. --2;:flc.-

-.4. of aforesaid tnrea "record.-i-"sp.«t o ,,„ific.lly
inclusion in th. p

chall®n9ed|

paflWM 1^1
. - th.t h. ha. b.*.-»"d.d

it -a. .Inotad that

1
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•good* and had bacn supersadad but ho dasor^
a bettar »vorall grading bacauaa in his CR

(fisaier in 1980-01 ha has bean gradad •waxy good*;
in 1981-62 ha has been gradad *vety good*; md
in general obaarvations it was noted *quite good*;
in 1982-6 3 ha had bean graded *w8iy good*; in ;
1983-64 ha had been graded ♦var/ good* under
west parameters but no overall grading had
been given.' In 1984-85 ho had bean graded •good*;
in 1985-66 ha had bean gradad'veiy good* and
in 1986-67 he had been gradad *veiy good*

under all parameters and under general observations
it uas Minuted that ha had shoui special
^tituda for investigation uo rk.' Th« Reviauing
Officer had graded this dorfi to Good but taking
an overall view ^d the standards spiled in
other cases it uas felt that this officer
deserved *vety good* grading and should be
snpanelled.

Although it was pointed out that Shri
Panna Lai was being proposed fbr indusion
1" th, th. ,C
th. 0>C h.d 9.0. on th, b.,U or s ten. 1.,.
roM. 1982^13 to 1986^7 ( th,

• inutes seen to h«un •»awB taken 7 years* acRs) md
"...8.0 th, ,,9. ^
P"etlc. th, »c r,c.,«„rf,tlon, ,ho„ld
*P»Wd, th,t ,d>/io,«„

-.018,8 to locip,. 3hpt
the panel#

8ff T.B^LTTT

" that her gradinge fo,
A -
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sy..,. I..; f

.. wrr Goo« a.»« *•» O""' ®»"'' *•*
Good, lathouflh It u.» not.d th.t 1« 1983-8*
th. R.yl.«l»9 O'"""

»,w o>«8 *• Q"""' •*" """
,tad.d 'outstdidlin'. H.ro«tall sradlns udi
cl»atly d"* '» *"*

„.t.d «..t »n.ld.ri99 th. fact that thar. -r.
raw <4>mu> orflears, snd applylhS th.
.t«.dardi t" <"="•' """•

no raason to axclodo hor.

Although) it ua8 polotod oot that tho
*>„,radln, of h.r r,ort for 1983^* by th.
Ralawl., OfflcP could not b. bru.had aold.
^d ha rovetall stadlns balns 'good' hat
axelusloB uaO Joatlfiad, d>d •«« "'tat h.t
axdualo. that, wara 9ladla. o« th. prop.aad
p^.l.thatadalc-a. .v.ttul.d d>d It ua.
dacld.d to includ. hatnaaa In tha pahol.

TIT,

in harcaaa. It -as no tad at but for
two yaara i.o. """"
parfop—c. riuapad t. 'Good' dm to «»•
axt.,uatlng eitc-.td.o... hat ta»td f"
thataatorthay.at. could aaoUy •>. tr.-.-
•waty tb. l.tcton. bain, ..utat.,dln,

a. ah. Had alao acpuitad a Otplo-a In a «
iwaKiw aaritod inclMOl®"Taxation of US* . ah" clchly .atlta.
.Mnolv »h« al®o inclttdod#the acoDtdlngly »»»•

A

Y
«

r



- 9 • (hV
Respondents* counsel has argued that UPSC

is a recommendatory body and the ACC is not bound

to accept the UPSC's recommendations,' He has

urged that ACC disagreed with the gradings given
by UPSC in respect of Shri Panna Lai, Sat.Baljit
ffathlyani and 9nt. R.R.Hota and have included ^
than in the panel after upgrading than fron

•good* to'veiy good* for uhich reasons have been
recorded.' Ha has argued that ACC if fully competent
to disagree with the UPSC*8 recommendations

provided reasons for disagreement are recorded
in writing^ an^d the prescribed procedure is
followed t*ae^ in reject of such cases of
dieagreesent , which he asserts has been done in
the aforementioned 3 cases. He has urged that
the sufficieoQr or otherwise of those reasons
is beyond the pale of judicial review, ^d as the
promotions of shri Panoa Lai, 9»t. B.Hathiy ani
and 9»t. R.art>ta are not under challenge in
th..a 0,.. „„ j lnt„re«„c. 1. „,rr«t.d.
The Hon'bl, supre,, In ODI

3T 1994 (7) 46S end ,„a K.tlynr
«»• UOI &Ors, SL3 I997ri^ lac kf'li; 145 have been cited
In eioport of the.. sutaHwion,.

IS • I* ere e„3re that the ,CC Is not bounrf
to eecept the »sc'. r.ooe»„batlon.
-toearee „,th thoea reooen
and sufficient reasons to ba recorrfaH 4

corded in writing,the aufflclan,,, of ohioh 1. beyond th, ,oop.
Of Jodlciri reetoo.. u.
the pronotlon. of «.rl p.„n. tel. 9.t.9.n.tbly«t
•ns S-t. R. Vfcta oro not dlreoUy „d.r cholioi^p,

/1\

A

i
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the,, OA,. HO..,,. e> polhtad-t In p.»S. *0-
th. specific dlcecticn qlven to th, Trlbun
by the Hon'ble Supreme CBurt In theltopdei
dated cccted in full ic

to ensure thet In .11
b.th.postof ^meUPloPPP'"""^""'"""
st^dsrd 1. nsd. «=plic-'lc. ° ^

heue to ensure thet the ^pUcsnU 1- th^e
« ,-11 as Shri P^naLalfOAS before us , as uo

^ 1. O B rtjta are assessed onB.n ethly ml ^d 9. t.
the besls of similar stenderde.

find that on the basis of 5year,. C«i
V 1985-67) fl^ * applicants(1992-93 to 1980^7) „„iicmt Shrl «.*.

before us {that is 41 except ^PP"'
X .11 as Shri Panne Lai. 9it.3.Sarkar) as aS a"„athlymlanC3.t.9.9.-tauereas»^-

. ..H • mdnot recom" an Ced forfjj C as good ♦.ho

w -,al for promotion a» the
tncloslow in t 8 p uniform

. ..Hni,rk uas 9®®^ 'minimtw banc 1982-8 3 to 1986-87)
. ^ n\l a Syeare aCRb ( 1982"®^ ^ ®licmie by UPSC in ell these cases.

gaS made applio** chri
the .CC in orderlnB Indc'l-" of ShriHoueuer, .hiy snl In the pmel

p.neLalmdS.t. B.-^^^"^"- „ ,b.
boo. inb. mnslderatlcn their

«_o^ 1901-82 aleo, vjblch wa-yesr. 198 e period (1992-8»
s. i .4- fha 5 years asso''*"outside tne r out that

bo 1985-97) despite It being P"
e uaS the correce

assessment based on

con.ldetedby .iteusstmoe

the 5 .plif^iP
ft-
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we are compelled to hold that flva out of the

six ^plicanta before us( that is all except
1. applicant Shri n«K« Sarkar) on the one hand#

and Shri Panna Lai rfid Snt. B.flathiyi^i on
the other were nor^ assessed by ACC on the
basis of similar standards#

^ i

15# In the case of applicant in 0A1305/91

Shri n.K.Saikar, he was chargesheeted on S»1v84
for (1) possession of disproportionate assets

< acquired Airing the period 16,«,86to H♦10,77;

(n) non-Intl»atlon of traosoctloBB pertalnlns
to leasing of 2 houses; end (HI) non-
Inttastion of putohass of . T» set. Th. Ehguiw
Offieop hold chaigss (i) end (n) proved
upon t^ich he uas dlaslssed ftoa service

I 29.10;86. flpplicent's ^jpeal having failed,
r challenged that decision in 0, *o.10«/86I which was disposed of by the Tribwnsl by

' -Odlrying the penalty, of diseieaai taposed on hi. to one of censure
to be «,tered in his characte, roll . Ther«#„
•fter extensionsof ttoe f.r i.pl..snl.tl.,

»<- the aforesaid Judgssnt wero granted to
roroondsnts, roplicrot «.s reinst.ted in

ii ...uice on .„bse,usntly by
dated S.1»o the Ch.i»ro CBOT toposed th.

th " censure on the roplleant wsdorderodct the aboro penalty „uid p. ^

' " ahd a copy .r that
ocder was directed to be Placed in his tch"• tsgrievedby that order *plle«t fll a

-."OB/., pr.i„ thet the yritll.T
dated „.,«g pe eat .side rod fOr .

XL



..." »• 'i-i" T'.v."
M> » in at u Ahi. *C«fold.r for th.y.« ^

..,rd -d -i-i".-
, i *

IS *9 *95# I
K

\e.:
by applicant, and In tha tiaelfro<«><l »
TPltunal'a Jud^ant datad ' ti-PO""-"*
bald.raala- o-C 1- .PrUyl^t"
appXlctnta' pioaoUon aa

sapt«Pa..««/ip.»l.«--
n. hi ,.h uas h^ d in SaptiambBr,cirundithat CP C«hlch -a*

4^ S vaai«*^^CR» of th«1987 had considered 5 ye P®„rncaa.na.alyroctnapayi#aiPP^->3'-
,„6.S7. -dacccrdin,lywHll.tnd.taH,«^^

r t It ua. axpactad » fenald»r applicantrpC"st, ItJ ua«»,0«.r,.tna.a..P"lodPuta.HaP,dn.C-»M
afflear foraota thd< 3««<tha durlnaundar diy offleat top

u . > 198S-B* anPthayaar fop thpaa 2 ^
aaralca on 28;10.e6. hla ^CRa

, .„-tba -rlttan ^d,thatafo»», • .vaats could not oe
ta»a of in.tpuctlon. datad

bl„d « conaidar d.pUP^^*' •(PC uaa papulrad to .M.s,tataa. ' v
PPPthayaaralPB"-" ^ ^ bad
bb^tnahad

l.,.va«80,d. T
dSyaara but tha tPC aaaaaaa* Mm-mentioned 5 years

_,y dhlle doing 30•good* only ano entry
aarlly influenced by *060stireunneces ^tende^

^da l.ttaa datad S.1.90. ^ h-datad 18»Si7e
a. i T«o Instruction# tiaTi««that OP fc ' • ** ' d dffo

bald do- tbat aoanauta -.|f
cannot baa baPb-P —""-^

A ^ •
"i-
'4

/•: i
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no CR's entries were nade In 1986-67, the

censure entry could not have been made for

that year# It has also been contended that
if an entry could have been «ade In the

applicant's folder, the sgma could be done
only for the period 1976-77 to which period '
the alleged misconduct related. It has also
bean argued that even officers getting 'good'
grading were approved for ^pointmant as

commissioner Income Tax by aCC, the cases of
aforementioned Shri Pann, Lai, 9s t.^ Baljit
nathly^i and Sst.' Rama Rani lt»ta have been
cited*

In TrlSunalt. Jodgnant dal.d In
0* N0.1M8/91 ruad by tha n.pUeant uharaby
the .rfdO, aas di«l„ad. th. Tribunal had
catagorlcally bald that tha »,pa„a„t.. arda.
-atad S.1.-90 tapoaltlon of panall,
o'-aura placing . „p,

" "Pltaanf. parTacUy
iaatlriad d.d aalld. Kcthln, ha. b.an ,ho«
t- laad - to onclud. that th. a,ld lud,...,

•odified end under the circueetan^i
u'-rcMstanoe, we are

hound by tha aaaa. ru,. ,, .
t**" tP aa contandadby•PpUc«t, acanaura ant# 1. no b.r to

Pn-oUoa. It .ouldnoth.„ b.,„
by the review ipc which <
If- . •Pr".1990, andPaa contandadby tb. „pllod,t hla o«rall
•»apy 9O0d' r-arh. fo, tha r.l
war.- ' "^•»->tpa»l.d

««•«» «t# aouauhat
W. th.t th.

-tPC.
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infixnlty, particularly in tha light of the

fact that tha sol actions ware to be wad#
\

strictly OR merit*

18* Unfortunately tha procoadings of rauiau

(PC held in /^rils1990 in respect of applicant

ware not produced before us for our parosal»^
but if, as contended by applii^t^tha rowiow

(PC assessajJ him as •good* and ho was not

racomraended for inclusion in the panel because

tha benchmark uas •wary good** (Jiat was

noticed in regard to the other 5 applicants

^sa-aowis Shri Panna Lai and 9st»Bal1it

nathiyani and discussed in paragraph 14 above

would apply in the case of applicant Shri n.K.

Saxkar also#^ In this connection, it is

relevant to mention that the respondents

have not Specifically rebutted applic^t Shri
n.K.Sarkar's assertion that ihile he was given

•good* grading but was not promoted, Shri Panns
Lai, 9iit.BalJit nathiyani «nd »t.Rama Rani Hots

•*

who also got only •good* grading ware

subsequenUy included by the ACC in the ptfiel#
Thie eeeumes importance in the light of the
Hon*ble Supreme 0»urt's directions to the
Tribunal to ensure that in ell cases of promotion
to the post of OJmmissionet Income Tax, e

similar standard is made applicable*

19, In the result, these six OAS ars

diapoasdof with s direction to the respondents
to con aider inclusion of thsse applicants in

tho panel for promotion ae Ojiwissionsr In corns
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P «d In thn ca,« or shrl p,„„,
8«l«t HatMyani ' **
_ 3«t»f?aaia f?anl Hbta- ts®.
direction, .hooij b. ^ „ "
*nontha r "PHed ulth,„ithi,•PPthe f,o, th.

e' thi. iBrf_ . ® "Py" JBdgeent, No cost.,

20. t.t a

Bach of arn««^i., P-iaced in""•"tlon.d alxOM.

( veowv/iLLr )
^0^BER(3)^

/ug/

•V^'

L,ourt 0;i''c^
r-r.:

N , .. I ...

•• -• • •» .' : ;; ' ; r: ;'3:;n3l
1 . -••- :.• il i.^ M, \,:^s ]j;^|t)i
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