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The Sﬁcﬁtaﬂ.
Depsrtment of Revenus,
ministry of Finencs,
North Blodk,
Neu Delhiy
2. Central Board of Direct Taxes,
through its Chaimen,
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shri P.p.Khurena for the licnts,
Shri A!"I.)k Agaruval for np:ipicaﬂt in 0a=482/92

shri V,P.tppal for the respondents

JUQGMENT
BY HON'BLE MR, S, R ADIGE, VICE CHAIAM AN (a)

As all these Das inwl wve common questions
of 1aw and Pact, they are being dispossed of by this

common ordere

24 applicant in OA N0,4/92 Shri Sukhdev

Chand and spplicent in O Nc52869/92 Shri Temta
slong with epplicants in tuw other OAs (No.2751/92
and No.825/93) had sought a dirsction to Respondents
to promo te them as Commissioners of Income Tax

in pursusnce of the U’C;a recommendations held

in October, 1986, September, 1987 and April 1988

on the basis of seniority cum merit. all the
soplicants were in thw fesder category of Oys
omuissioners and they alleged that oiveral
juniors had been promo ted sl though gpplicents

had besn found fit ahd sulitgble by th; o Co

3 Those 4 OAS were heard snd disposed of
by another Bench of this Tribunal

[by judment deted 20,1.94 , The ~ ibunal noted

that the only question which fell for consideration
in the 4 Ops was whether promotion to the cadre

of (mmigsioners of Incoms Tex was govemned by
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the principle of selection on meri on the
basis of seniority subjesct to rejection of the
unfit and mauital;lo. The Tribunal in its
aforesald judgment held that promotion to the
cadre of Oommissioners of Income Tax had to be
®made on the basis of selection on merit and

not on the basis of senfority alone and dismiesed
the 4 Dase

4, Against that judgment Shri Sukhdew
chand filed -Civil Appesl No«4172/96 ond Shri Tata
filed Clvil Appeal No4173/96 in the Hon'ble

Sp reme urt which was disposed of by order
datsd 12,296 which 18 quoted belou in fulls

"eave gran ted,
Heard leamed counsel for the partises,

This appesl Ls directed sgainst the
order dated January 20,1994 passed in OA No.4
of 19920f the Central Adeinistretiw
Tribunal, Principal Bench, New Dslhi¢ Ve
have corsidered the principle to be
followed for promotion to the post of
ommissionar of Income Taxy It sppe-~rs to
us that such post of Commissioner 48 o
be filled wp only on the basis of selection
on merits Seniority~Ome-merit is not the
criterion for such promotion,

It has, hoyever, been contended by the
leamed counsal for the gppellant that the
sppellent has eamned r.al:. ‘goed? in
his confidential character rolls snd such
rem ark had beegn accepted by the Departmental
promo tion commi ttees s sufficieat to giw
promo tion on selection by merit sad posts
of ommissioner, Income Tax hgve been filled
p in a large number of cases by accep ting
such gradation gs sufficients Unfortunately
in the case of the gpellet o different
standard had been sppliede The leamed
counsel has sl 30 submitted before us that
before the Contral Administrative Tribumal,
Princip al Bench, Delhi four other matters
are pending where simil ar questions nemely
grading ss ‘good® vhether entitles en
incumbent for the promotion to the post
oemissioner of Income Tex on selectiem
on merit are to be considered.

The leamed cowmnsel for the

1
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z ' appollat has submitted that in sll such

r:808y 8 unifo = policy should be follo wed ,
{n the mattaer of p romo tioh by wey of solection

on merile acco rdinglys the case of the :
ss be considered aslong |

ding m atters 90 that different }
standards are not gppll-d the reby ding :
injustice in soms case®s

Mr. Gaurl ghank aTy leamed senios }
counssl sppe 2ring for the responden t8 ha® z

Tribunal g BY pplying unifo s gradauoa
of the incumben tsy he cannot passibly

mneidering the f acts of the
case and the‘subnissions m ade DY the l1eamead
counsel for the p artiesy # di epo s® of thise

the post of Oommissioner of Income TaX is
ne given only on the bacis of kerit
mant and not on other consi.doratioa,

aven if a auramt cri terion had beeR

follouwed in paste The Central Adninistratiw

Tribungl in considering 0A -4/92since
romitted pack to the Tribunal snd other >

The mpposl 18 di sposad of
accnrdingly.

The Civil & eal No,4173 of 1996
(arising out of 9P (cg llo.7706/95) yhere
simil ar question {s inwolved, i{s al®o .
disposed of {n similar teme ¥

Se as per the afo resald ordery the gpacific

di rection to the Tribun al {s to ensure that in all

m--i.ssioaar Thoom®

cases of p:o-otioa o the post of

Tax o sinilal standard 19 m ade q:pllcﬂl'@
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6. In this connection, we have heard the
leamad cowisal for applicent S/shri p.p.Khurena

and Ashok Agarwal,as well as lsamaed counsel fop

Respondents Shri V,p.Uppal,

7 The recmrds containing the pC
procesdings and the notings of the acCc contaia‘,vad
in Files Nos18(11)E@/88 (M 1dand 18(S8) m/87
{acC), which were called for were also sasn

by use

84 A perusal of File No.18(58) 0/87(acc)
discloses that a (PC consisting of Chalmen,
UPSG Secrstary(Rawenus); Chalman CBDT and Member,
CBOT mat from 8th to 10th Sep tembar, 1987 for
recommending a panel of 64 Asst, Ommissionsre
of Income Tax for promotion as Oommi ssioners of
Inwome Tax, The (PC considered 174 officers

for the purmpose against S8 vacancies, It
however recommended an extended p anel of 64
officers, The last 6 officers ware to be
promoted in the event of siy officers proceading
on tralning sroaed not being avall gble for
postings' These vacancies of 64 officers were
wrksd out for the periog uwpto 31,3.88., These
PCminutes discloss that 8/ shet Ae KoM al 1k (SC)
(S:N0.140); aukhdev Chang (8C)(S.N0.6) ang
JoR. Tem ta (5C) (S.N0.9) who are 3 out of gix
spplicants before us, vere assessed by the

OPC as 'Good’., shri G. S, Gop al a (sc)(s.km.ﬂ‘)
vas assessed a8 Mot yet frit® vhile in respect
Of the remaining 2 pplicants wiz. 8/shpf n.K,
Sarkar snd Shivy Nandan Prasad 1 ¢ appujri that
thelr nmes vers not placed before th:t PCat

that point or time, shri H.\K.sazkar stood dismisseqd
from serwv ces P .
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9, gimilarly o pomsal gcf File No.18(11)m/
Athe D

g8 (M 11)disclose® thatLaga!.n met from 5th te
7th april, 1988 for propargtioa of apgnol for
maxing ofﬂ.d ating pmotlon against 66

vacancies of menissioner Incoms TaX partaiuing

i b g .
- s g e

to the period 1987 -88, Thoss PC minutes

disclose that g/ shri Sukhdev thand (SC)(SJW-‘)S
J,R, Tamta (sc)(s.No.ﬂ); Gos.mpala(SC)(S.No'.71)
and AsKeMallk (s€)(5.N0.75) =nd S.N.prasad (5.No. 110)
vere assessed by the PC as teood! while in

raspect of romaining pplicant shri M.K,Sarkals R

his cass was not placed bafore the PC, as he still
stood dississed from service.

10, The main line of att ack by pplicant's

counsel is that while the af‘orenanhionad

officers were ratad a8 tood! by the two

P Cs but vers not recommen dad for inclusion
in the pansl, the minimum bench-mark for
inclusion being tyery good's shri panna Lal
(sC)» gnt.8aljit Mathiy ani and gnt. Roma Rani

a

Ho ta who had sl ;0 beed assessad only a® YGoo d*

by the OPC and had not been raconmen ded for

inclusion in the p ahel, were sub saquen t1y

included in the p anel and p romo tede

1. on perusing the relavant ACC minutes

con tained in the files referrad t0 in paragraph

7 ghove, W@ notice that the following wa®

reco rded in respect of afo resal.d thres officers

JO 80 {nclusion in the p anel has bee? spocifically

challenged)

(1) gHARL PANNA L&ggg;

I“t vas minutad that he has been A}radu o

/)

q
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< , 'good' and had begn superseded but he deserved

4 | a bettar overall érading bacause in his CR
dossier in 1980-81 he has besn graded 'vsry good?';
f: in 1981-82 he has been graded 'very good'; and

in general observations it yas noted *qui te good';

in 1982-83 ho had been graded 'very good’s in ,
; 1983-84 ha had been graded *vary good® under
| most parmetsrs but no overall grading had

been givens In 1984-85 hg had baan graded 'good?;

in 1985-86 he had been graded*very good? ang
, , in 1986-87 he had been graded *very good!
: undesr all parameters snd undsr general observations
1t uas minuted that he had shown special
ptitude for fnvestigation wrky The Revisuing
O0fficer had graded this douw to Good but t aking
an oversall view znd the standards spplied in

other cases it wvas felt that this officer
s, deserved ’very good* grading and should be
:

emp snell ed,

P Al though ft yas pointed out that shpi
Panna Lal yas being proposeyd for inclusion
in the panel against the pp¢ recommendations ng
the PC had gone on the basis of 5 scRs f.0.
from 198283 & 198687 ( uhile the abowve
"inutes seem t0 hawe taken 7 Years' ACRs) sng
based on the f{ye ACRs vhich yas the correct
practice, the ) - reacommen dations shoul d be

spproved, that advioce yas Overruled snd 4t vas

decided to includg shpi Panna L gl ts Nnmme in
the panel,

(@ g;reaary MATHIYANI;

It vas reep rded that heyr 9radings fgp
/A )



5 year 1,8 1981-82

as Vow Gooq mod; Very Goo d3
Goo de ulthough it uas

the mﬂawiag
Vory Gaod to Good,

to 1985-86 ould ba taken
Good snd Very
notcd that in 198 384

0fficer had dow graded her fros -
in 198566 she had been

graded 'outsty\ding . Hur o varall grading was

clsarly closs to Very Goode
no ted that considering the

feou

standards spplied in

It uas further

fact that there were

Wwom 8N officorS, and spplying the s=me

other cases, thers was

no reason to exclude hev.

Al though it was pointed out that the

do wng rading of her report for 1983-84 by the

Re viewing 0fficer could not be

and her overall grading being

brushed aside

‘good! her

exclusion uas justi.flad, and even after her

exclusion tharo wore 9 ladies oR the p roposed

panel, that adﬁ.m Was owverruled and it wad

decided to {nclude her nme

in the P 31310

(9 NI .RANA RANI HD TAY

in her casé,
tw years iq.o

perfommance slump ed

ox tenuating circumstances,

| _ _the raest of. the years could

‘very g:od';
and a% she had al 90

Taxatiom of USA

in the peael, and acoo rdingly she was also includeds

the 1latest one being

{t yas noted th at but for

198 3-84 and 1984-85 when her

to %Cood' due to 3ome

hep record for

sasily be graded
toutstending®

acquired a piploma in Federsl

, she richly merited 1n‘dusiel

A
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12, Respondents' counsel has arquad that upscC
is a recommendatory body and the ACC 1is not bound
to accept the UPSC"s recommendations, Hg has i
urged that ACC disagreed with the gradings gi ven
by UPSC in respect of Shri penna Lal, ont.Baljit Y
Mathiyani and snt,R, R, Hota and have included
them in the panel aftsr upgrading them from
'g00d* to'very good! for which reasons have been
recordeds’ He has argued that acc if fully competent
to disagres with the Upsc's recommendations

provided reasons for disagreement are recordad

in uriting and the prescribed procedure is
followad m:)ia respect of such cases of
disagregment » which he asserts has been done in
the aforementionsd 3 cases, He has urged that
the sufficiency or otheruise of thossg reasons

is bayond the pale of judieial review, and as the
promotions of Shri Panna Lal, Sat.B.Mathiy ani
and Smt, R.RHta are not under challenge in
these 0as, no Judictal interference is warrsnted,
The Hon'ble Sup reme ®urts! Judments in w7y

Vs. N.P.Ohamanie JT 1994 (7) 465 angd anil Katiyar
Vs, UOI & Ors., si3 1997(1) 145 haye been cited
in swport of these submissions,

13¢ & are suare that the ACC is not boung
to accept the tPsc-'s racommendations gngyg may
disagres uith those Tecommendations fop g9oo d
and sufficiont reasons ¢o beg recorded in writing,

the sufficieney of which is beyongd the scops

the promotions of Shri pPanng Lal, Set. 3, Mathiy ani
and Snt, R, -
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{n these 0Ase Houever as pointad out in para$: dove
the specific di rection given to the Tribunal | ‘
by the Hon thlg Sup remse purt in thelr orde? .

1atod 12.2.96 quoted in full in pars & e00%% N

{s to snsure that in all cases of promo tion .

to the post of ommissioner IncoRe Tax a similar
standard 18 made sppliceblee I o therwoTd
ye have to ansurs that the pplicants in thaeo%‘
0as befors us o 33 wsell as shri paana Lal. s-t;,
g8.Mathiyani and gate ReReHota are assas sad OR

the basis of similar standardde

14, p find that on the basis of 5 yaa::.' CRs

(1982-83 ‘o 1586-67) five out of 6 spplicants

pafore us (that {s 31l axcept spplicant ghri M.K.

garkar) 3s yell as shri Panna Lal, S8ts3¢

Mathiy ani and Sate Re R D ta werd assesssd by the

PC as ' good ' andnot recommended fOT '

{nclusion in the panel for p romo tion as the

minimum bench mark was 'very goodts Thus a uni.forn-;

standam\ 1.3, Syears ACE® ( 1982-83 to 1986-87) ’

was made applicablo py UPSC in all these case®e

Housver, the ACC in ordering inclusion of shri

panna Lal and 9n te g.Mathiy and {n the penel

took into consideration thele ‘ACRs for the

yearé 1980~-81and 1981-82 al%0y which wa®

outside the 5 years assassment period (1982-83

to 1_986-87) despite 1"t baing pointed out that

assassment basad on 5 yeare wad the correct

practicﬂ." hat 1s moras ACRs heyond the 5 yeal

assassment period (1982-83 to”1985-87) wars not

considered by ACC in respect of the fiwe out of

the 6 appli~=nts bafore uses Under the ciramstance
=

L AT EE
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< w8 are compelled to hold that fiwe out of the
{ | six spplicants bafore us( that is all excopt
%

applicant shri m,x, Sarkar) on the one hand,
and Shri Penna Lal and snt, BeMathiy sni on
the other were not assessed by ACC on the

’ basis of simil ar standards,

".

' 5. In the case of gpplicant in 0 1305/91

‘ | shri.n.K.Saxkér, ha was chargeshested on S¢1.84
for (1) possession of disproportionate gssots

acquired during the period 16,8, 66to 11.10,77;

(II) non-intimation of transactions pertaining

| to leasing of 2 houses; and (1II) non-

i intimation of purchase of a Ty set, The Bhquiny
’3 0fficer hAeld chargas (I) end (1I) proved

| upon which he uwas dismissed from service

i on 29,1086, poplicant's sppeal having failed,
he challengeg that decision in 04 No,104/86
wvhich yas disposed of by the Tribunal by
Judgment dateg 1141.89 modifying the penal ty
of dismissal imposed on him to one of censure

to be enterad in his characteyp wmll , The reupon
after extonsionsor time fopr implementation

of the aforesaigd Judoment e re granted to
respondents, wplicant yas reinastated in
service on §5.6,89, and subsequontly by ordep
dated S,180 the Chaiman 57T imposed the
Penalty of censure on the q:pilcant and o rde red
that the abowe Penalty wuld be desmed t» have
taken effect on 20,10,86 ang a COpy of that
order was directad to be Placed in his ACR

fol der, iggrloved by that ordep ®oplicant filod
04 Mo.1308/91 praying that the Tribun gls s

Judoment dated 11,189 bo set aside g ror 4
L )
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dirictioa to delsts the paﬂ”ﬁ‘ff consure fro@.
4 @Wyasr. Tat OA

his ACR folder for the ye ""

38 heard ond dismissed by:

'13.5.95; 3

~

e i B

16. Mean mila' hpon rep ro%a&athm made: - <

by aspplicant, and in the bar)ﬁ‘mmd of the =
Tribunal's judqunt dated nﬁ’ g9 ‘ ‘pasponderts -

\ hald a revievw OPC 1n pprils 1980 to ‘consider

appli.cants' promo tion as muﬁssionsr Income -

Tax we3.Pe saptuber,wa?/qpﬂl,asu; poplicat.

won tands that PC which uas hald in Septambsry <
1987 had considered 5 yaars? MCRs of the
officere nmely for the perié’ﬂ 198283 to

1986 -87, and accordingly JhEh the:rteview:

PCmot, it was expectad %onsider a)plicmtSL

AC»‘RS for the s=m® period but a8 he had not uank&z\

un,&er gy officer for more tha 5 mon the: during-

the yea? 1985-86 and had been dimissed from- - -

sarvice on 28,10,86, his aCRs for those 2 . 3
years could not be written and, theraforey ~ =i,

in tams of instructions dated 103,39, the.

PC was required W

far the years 1980-81

that he had reason to beliew that he: had:

eamad tvary gond' ror each of ‘the afoTes 1w«

aentioned 5 years but the PC as sassad him: .~

'good'’ only and Jhile doing. ‘80 Was

unnecessarily {nfluen ced bY 'cunsun‘ ontmys b

vi de letter date

that P & T's fnstructions C datod 4845478 ¢

1aid dow that & consure on
abar W0 pro-otioﬁ , and uh@:

'm in ACR -

”-:jtﬁ‘éﬂt-aa‘ted\ SR

A . '“4‘”“‘“‘“"’;’ (g i

consider spplica tst ACR® o7
to 198 4-85. sHe states. i "

d So1.90. F!- hao eantmd-i>i,..,

I

-
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no CR's entries ware mads in 1986-87, the
cansurse entry could not hawe besn made for
that year, It has also been contended that
if an entry owuld have been made in the
spplicant?s folder, the same could be done
only for the period 1976«77 to which period *
the alleged misconduct related, It has also
been argued that even officers gatting w’r_:gm:d'
grading were PpProved for sppointment as
Commissioner Income Tax by ACC, the cases of
afo remen tioned Shri Panna Lal, ont, Baljit
Mathlyani and sete Rama Rani Hota havae baen
ci ted,

e In Tribunal's Judgment dateq 18,995 1n
0A No.1308/91 Pileq by the ®plicant uwhershy

the said 04 yas dismissad, the Tribunal hag
categorically helgq that the respondents? o rdep
dated S5,1,90 comBunicating fmposition of penalty
of censure g Placing a copy of the sald g rger
in the @plicantts folder yas perfactly
Justified g valid, Nothing has been shown

to lead ws to conclude that the Sald Judgment
dated 18,9,95 has bagn stayed, set aside op
modified ang under the circuutmeo, ve are
bound by the Same, fEven if ,s con ten ded by
applicant, 4 censure entw 1s no bar to .

by the reviey pp ¢ vhich met ip fp ril, 1990, and
if os con tandad by the applicant his O wverall
'very googd* Tenarks for the relesvant peried
l;::: ;:‘m. result of the censure Nty eomeuhat

reviey uac'; assesment suffers from any

Ve
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infimity, particularly in the light of the

fact that the selections were to bs made
strictly on merit

18. Unfortunately the proceedings of review

P C held in ppril,1990 in respect of appl:lcant"Slxrl;Ar
were not produced before us for our perusal,

but if, as contended by spplicent, the revieug |
(PC assessad him as 'good® and he was not
recommonded for inclusion in the penel because

tha bench mark uas [ vary good?, uhat wvas

noticed in regard to the other 5 applicants g
vis=-a=vis Shri Panna Lal and mt,Baliit l
Mmathiyani and discussed in ﬁar;graph 14 sbove ]
wuld apply in the case of spplicant shri Mm,.X,
Sérkar alaéﬁ In this connection, it is

relaevant to mention that the respondents

have not specifically rebutted spplicant Shri
Mm.K.,5arkar's assertion that viile he was giwen
fgood® grading but was not promoted, Shri Panna

Lal, snt.Beljit Mathiyeni end Snt/Rama Reni Hota
who slso got only ."goed' grading were )
subsequen tly included by the ACC in the panel.
This assumes importence in the 1ight of the
Hon'ble Sup reme (ourt's directions to the

Tribunal to ensure that in all cases of p romotion

~ to the post of Oommissioner Incoms Tax, a

similar standard is made spplicabled

19. In the rasult, thess six Oas are
disposed of with a diraction to the respondents
to consider inclusion of these spplicants in

the penel for promo tion as omaissionsr Income
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Tax yith effect P rom Sep tembay, 1987/ %0 ri1, 1988
a

by making q:plicableésinnar Standard s

20, et 28 COpy of this Judgneat pe placed iq

( bnln.veouaut ) ( s. R abrgé )
MEMBER(I) VICE CHAImman (a)
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