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Hon*bla Shri P. C. Jain, Manbar (A) s-

In this aPPll<^stion undar Section 19 of tha Alninistrativa

Tribunals Act, 1985, tha applicant who is a Fiald Assistant (FA)

in tha Rasaarch and Analysis Wing (E & A W) • Cabinet Secretariat,

Qovarnaant of India, Nsw Delhi, has inpti^ned t«ro laeaoranda —>

(l) MBorandun dated nil (Annexure-A) with rafarance to neno dated

23.12.1991 in iWiich ha was asked to nooiinate his defawa assistant,

and ahich asked hia to now insq^act tha docuaants listed in tha

aanoranduB of charges; and (2) aanorandun dated 10.1.1992 (Annexuca-B)

in which ha has been inforaed for tha reasons nantioned tharain

that his request regarding engageaent of a legal practitioner as

his defence assistant cannot be acceptad, and that ha aay ncainate

a working or retired Qovarnsant official as his defence assistant

in the case. He has prayed for quashing of the aforesaid two

neaoTanda and for a direction to tha raspondants to panait tha services

of a legal practitioner to tha applicant, if they are adw&ant to still

go ahead with tha dUclplinary inquiry, m an inter la aaasire, ha

has prayed for a direction to tha respondents restrainii^ thaa frca

going ahead with the dapartaental inquiry without allowlrq hla tha

assistance of a legal practitioner. By order dated 5.2.1992, the
a-
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r«spondefit$ vwr* restrained, as an inter ia aieasure» froa proceeding

further with the Inquiry. This inter la order has since contimed.

2, Skipping the averaents in the pleadings which are not directly

relevant for the issue for consideration in this case, it aay be stated

that the applicant was served with a aenorandua dated !•1*1991

(Annexure (Colly*) for holding an inquiry against hia under

Rule 14 of theC*C.S* (C.C.A.) Rules, 1965* The articles of charge

caBf>rised — (l) that he obtained a loan of Rs*5.87 laichs froa the

Delhi Financial Corporation and purchased a tanker bearing registr

ation No* DlG-7420 but failed to report the acquisition of this

Boveable property to the prescribed authority, as required under

Rule 18(3) of theC4:.S. (Condtet) Rules, 1964| and (2) that he used

the said tanker for his private business in which he engaged hiaself

without prior sanction of the GovernBsnt* The applicant denied the
charges* Before the inspection of the docuasnts could be coaaenced,

he inter alia prayed for peraission to engage a legal practltidJer

to be eaployed as his defence assistant* This request was rejected*

The inrbher representations on this point and finally
ha was infoocaed vide iapugnsd aenorandua dated 10*1*1992 (Annexure-B)

that the ecHicational qualification of the pr^enting offlc«c in the

Case who is working as Injector in the Central Bureau of Investig

ation (CBI), is only B.Goa*, and that he is neither a legal

practitioner nor a public prosecutor* It was also stated that the
articles of charges served on hia and the list of docuaents supplied
therewith do not warrant engagenent of a legal practitioner ast&s
defeire assistant in the above departaental inquiry, and that the
case can be well defended by a working or retired Goverment official.
With reference to the case of one Shri Chitar Pal Singh, SFA quoted
by the 4>plicant in his representation dated 22.11.1991 and in which
the assistance of a legal practitioner was allowed, it was stated
that every case is considered on its aerit and that the departaental
inquiry against the applicant can well be defended by a working or
retired Govarnnent servant*
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3* The respondents have contested the 0«A* by filing a return to

«hich a rejoinder has also been filed by the applicant* M the

pleadings in this case were conplete, it was decided with the consent
ctf the parties to dispose of the case finally at the attaission stage
itself* Ascordlngly, we have perused the material on record and also

heard the learned counsel for the parties.

4, The main contentions of the af^lioant are two-fold* Firstly,

it is stated that the inquiry initiated against him amounts to a very

eciq>licrt.d e.s. In *leh the assletanc# of a legal practitionet la
essential. It Is contended that the presenting officer appointed
In the disciplinary InquUy on behalf of the responderts Is an
Inspector In the CBI ><>ieh In Itself Is adequate enough to pro»e
that he U a legally trained prosecutor because all CBI officers are
given thogough training In legal laus. Evlderee Act, and •ethod of
Investigation and prosecution, and. th«cefote. the presenting officer
should be considered as •ore than a public prosecutor. It U,
therefore, coirtended that he shoild also be allowed the assUtance
ct a logsl practitioner. Secondly, It Is contended that
one Shrl Chltar Pal Singh, SFA, a sl-llarly sltuat«i employee under
the s«e respondenU, was allowed the assUtance of a legal practitio
ner, and the denial of such an assistance to the applicant asounts
to discrimination*

5. sub-ruls (8) of Rule 14 (undor »*jich a disciplinary inquiry
has bean initiated) of C.C.S. (CcCeA.) Rules and which is relevant
for the issue befcce us is extracted below

Th« Goverment servant may take the assletance•(8) (a) J^^^SJS '̂Soverriient sirvart posted i^^^^
office either at his the

the circumstances of the case so permits.
r
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Provided that the Governient servant nay
take the assistance of any other Coverment
sttcvant posted at any other station, if the
Inquiry authority having regard to the
circuBstances of the case, and for reasons
to be recorded in veriting so peroiits*

(b) The Cover laent servant nay also take the
assistance of a retired Covernaent servant
to present the case on his behalf, subject
to such conditions as nay be specified by the
President froa tiae to tine by general or
special order in this behalf,"

A perusal of the above provisions shows that the charged official nay

not engage a legal practitioner to present the case on his behalf

unless the presenting officer appointed by the disciplinary authority

is a legal practitioner. There can be no dispute that the presenting

officer appointed by the disciplinary authority is not a legal

practitioner but is an Inspector in the CBl, He is not even a law

graduate but he is only B.Ccn. Further, the respondents have stated

in their reply that "the contention of the applicant that all CBI

officers are public prosecutors, is not borne out by the facts."

There is nothing on record to show that the presenting officer

appointed by the disciplinary authority is a public prosecutor. Thus,

it is clear that the presenting officer appointed by the disciplinary

authority is neither a legal practitioner nor a public prosecutor.

In such an event wtiat is required to be seen, under the provisions of

sub-rule (8) ibid, is whether the decision of the disciplinary

authority inrejecting the request of the applicant for permission to

eigage a legal practitioner to defend him in the disciplinary inqfuiry,

can be said, on the facts and in the circumstances of the case, to

be arbitrary.

5, Government of India's instruction No«i9 below Rule 14 of C.C.S.

(C,G,A,) Rules (Ministry of Home ^fairs, Department of Personnel

and Administrative Reforms 0,M. No, 11012/7/83-Estt, (A) dated

23.7.1984) clarifies that, when on behalf of the disciplinary authority
f \

smteii
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the case is being presented by a prosecuting officer of the CBI or

a Governwnt law officer (such as legal adviser, junior legal adviser),
there are evidently good and suff Icient clrcunistances for the

disciplinary authority to exercise his discretion in favoir of the
delinquent officer and allow him to be represented by a legal
practitioner, and any exercise of discretion to the contrary in such
cases is likely to be held by the coirt as arbitrary and prejudicial
to the defence of the delinquent Goverrment servant. Goverroent of

India instruction No. 20 below Rule 14 contains the decision of the
Goverrment (D.G., &T., letter No. 6/8/72-4iisc.I dated 29.8.1972)
that a disciplinary authority should bear, in each case, such
circumstances in mind, as the status of the presenting officer, his

experience in this type of job and the volume and nature of
documentary evidence produced in the case before taking a decision
as to whether or not the services of a legal practitioner shaild be
made available to the officer concerned. It is also reiterated that
the discretion of the disciplinary authority is vast and it shc^ld
exercise such discretion in the most lapartial manner on the merits
of each case and be guided solely by the criterion whether the denial
of assUtance of a legal practitioner is likely to be construed as
denial of reasonable opportunity to the officer corcerned to defend
himself. Keepliq these Instructions in view and also the proposition
of law laid down by the Supreme Court in the case of The Board of
Trustees of the Pcct of Bombay vs. Dllipkumar Raghevendranath Nadkarnl
and others —AJB 1983 SC 109, we have to see *4iether the appointment
of a inspectoc of CBI as presenting officer on behalf of the
disciplinary authority places the applicant in the position of an
unequal combat in the matter of his defence in the dlsciplinaty
proceedings. In the above case, the main question ;-where as asequal
to an adverse verdict in a domestic inquiry serious civil and pecuniary
consequences are likely to ensue, in order to enable the person so
likely to suffer such consequences with aview to giving him a

HafaKl hlmself, on his request, sh<*ild bereasonable opportunity to defend nrmse« ,
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persltted to ippoar through a lagaX practitloiMc% is leapt cpan.

HOMtvar* tha llMltad question whether in such a disciplinary inquiry

by a doaastic tribunaif tha enployer appoints presenting^un-proaecutlng

officer to r^resant the aaployer by persons who are legally trained,

tha delinquent anployea, if he seeks paralssion to appear and defend

hlaself by a legal practitioner, a denial of such a request wckild

vitiate the inquiry on the ground that the delinquent eaployee had not

been afforded a reasonable opportunity to defend hiaself, thereby

vitiating one oi the essential principles of natural justice, was

considered and their lordships of the Supreae Court held as below

"•«,In our view we have reached a stage in our onward
aarch to fairplay in action that where in an inquiry
before a doaeetic tribunal the delinquent officer is
pitted against a legally trained aind, if he seeks
peraission to appear through a legal practitioner the
refusal to grant this request would saount to denial
of a reason^le request to defend hiaself and the
essentialj}rinciples of natural justice would be
violator*

In the case of Am Km Roy vs« Union of India, (1982) i SQC 271, their

lordtohips of the Sopreae Court observed that if the (topartaenb Is

represented before the Advisory Board by a legally trained aind, the

detenu should be peraitted to appear by a legal practltionsr. The

relevant observations are extracted below :•

"We aust therefore aake it clear that if the Detaining
Authority or the Governaent takes the aid of a legal
practitioner or a legal adviser before the Advisory
Board, the detenu aust be allowed the facility of
ai^earing before the Board through a legal practitioner.
We are inforaed that officers of the Goverraenk in the
concerned departaents often appear before the Board
and assist it with a view to justifying the detention
orders. If that be so, we most clarify that the
Boards should not perait the authorities to do
indirectly what they cannot do directly; and no one
shoild be enabled to take shelter behind the excuse
that such Officers are not "legal practitioners" or
"legal advisers."

6. In a recent judgaent delivered on 25.9.1992 by Court-I of the

Principal Bench of the Central Adtoinistrative Tribunal In the case of

.4

J
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Shrl Krlshan Lai vs« Union of Ifidia through the Secretary to the

Goverivent of India, Ministry of works £. Housing, New Delhi & AfV.

(T-1263/85 (CW-2923/8S), the issue ineolved in this case has been

eXMsined inj|yery ccaprehensive Banner and judgaents of the St^reae
Court in the following three cases were considered —>

i) C. L. Subraaaniaa v. Collector of Custoas, Cochin

air 1972 X 2178;

11) Board of Trustees, Port of Boabay (s^pra)s and

ill) J. K. j^garwal vs. Haryana Seeds Develqpaent

Corporation Ltd* &Qrs. 1991 (2) ATJ X 502

and observed as below

*,«*Xn our qpinion the essence of the decisions is that
the delinquent official should not be deprived of a
reasonable opportunity to defend hiaself by engaging
a counsel if the facts and circuastances of the case so
warrant. Xn no circuastances reasonable opportunity
for putting up a defence can be denied to the delin^ent
official, as such an action would be violative of
Article 311 and principles of natural justice. The
pith of these principles is that it would oaount to
denial of reasonable opportunity in the absence of a
statutory right to engage a lawyer in the following
cases:-

a) liien the coaplexity of the case is such as is
likely to involve intricate legal propositions
Baking it well nigh iapossible for the delinquent
official to defend hiaself properly without t^e
assistance of a lawyer.

b) when the coabat between the parties becoaes
unequal and tilted against the delinquent
official*

Xn deciding the latter point it is not very aaterial
sbether the Presenting Officer appointed by the
respondents is not a legal practitioner, what is
relevant is nbether the Presenting Officer so appointed
is as coqpetent and proficient as a lawyer."

Regarding the second principle it is not disputed that
the Presenting Off icer was an Inspector of the CBX*
But he was not a legal practitioner. Nonetheless, he
could be consiitored as reasonably capable and ccapetent
as a legal practitioner."

Froa an analysis of the above discussion, we hold that even though the

presenting officer is neither a legal practitioner nor has been

established to be a prosecutor, yet because of the training for the
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work which is assigned to hia it would not bs unrsasonablo to assuae

that though ha is only a B«Cqb« and not a law graduata but ha should

be traatad to ba having a lagally trained wind and as such the

applicant shall ba prajudicad in his dafanca if ha is derived of the

assistance of a legal practitioner to defend his case before the

inquiring officer. It is true that the articles of charges levelled

against the applicant* as already adverted to above, cannot be deened

to involve coeplex questions of law so as to warrant the assistance of

a legally trained person. However, in view of the second principle

as analysed in the judgnent in the case of Shri Krishan Lai (supra),

the appointaent of an Inspector of CBI as the presenting officer is

likely to tut the scale in favour of the enployer in the absence of

assistance of a legally trained aind to defend the applicant,

7. The iapugned aeaorandua at Annexure-A does not really involve

any substantive question for adjudication; it only asks the applicant

to noainafte a defence assistant and for inspecting the docuaents.

ihen the applicant is allowed the assistance of a legal practitioner

to defend his case, the inspection of docments can be aade by the

applicant with the assistance of the counsel. As such, it is not

necessary to quash the impugned aeaorandua at Annexure*A,

8. Before parting with this case, wt aay refer to the contention of

the learned counsel for the respondents urged by hia during the course

of oral hearing, though not pleaded in the counter affidavit, that the

iapugned order being only an inter-locutory order, the Tribunal should

not and cannot interfere in this aatter. For this purpose he relied

on a Judgaent of the Madras Bench of the Tribunal in the case of

V, P* Sidhan vs. Union of India & Ors. (1988) 7 AlC 402. In that

caso the inquiry off icer had held the charges not proved byit the

disciplinary authority decided to reait the case to the inquiring

authority as only four out of twenty seven prosecution witnesses

aentioned in the annexure to the charge aeao had been ex^insd during
r
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th« inquiry* Th« discS{>lifiary «ithority, thnrefor#, d«Gid«d to r«it
th« c«so to the inquiring authority for examining the reaaining

twenty three witntsses and also for exaaination of Goverraent

Exasinsr of Questioned Oocuaents* It was this remission order which

was challtnged in that case. It was held that —

•...We are therefore, of the view that though the
Section 19 of the Act does not use the words 'final
ordsr't insofar as the disciplinary proceedings are
concerned, an order which can be challsnged under
Section 19 of the Ast can only be a final order in
respect of an applicant idio is said to be an aggrieved
person. Therefore the application cannot be
maintained before the Tribunal at this stage."

However, the Bench also dealt with the merits of the case and held

that no case has been made for interference at this stage and the

O.A* was, therefore, dismissed, we have carefully considered this

aspect of the matter. It is true that if ina disciplinary proceeding

wach order of the inquiry officer is challenged before the Tribunal

for a judicial review, more often than not the disciplinary proceedings

themselves would be unduly delayed. On the other hand, we are also

conscious of the fact that there can be certain situations whmre
into

allowing disciplinary proceedings to culminat^a final order may

result in unnecessary waste of public time and e]q>enditure if the

issue involved during the pendency of the proceedings is such idiich

may ultimately vitiate the whole proceedings. For example, if an

applicant comes to the Tribunal with a case that the charges levelled

against him in the disciplinary proceedings are the same vfilch have
the

already been finally disposed of by^ompetent authority, it may not be

appropriate for the Tribunal not to entertain the O.A* at the

admission stage itself end thereby put the employer and the employee

to unnecessary proceedings. Similarly, If the competence of the

authority which has initiated disc^linary proceedings is challenged

on the basis of the rules and the instructions on the subject, it may

not be proper to dettf.<locision on this point till a final order in
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th« dUcipliiury proctedlngs Ls passed. Thus* It would depand on tho

fscts sfid cIreuMStancos of sach casa vhathar tha Tribunal should

antartaln patitions in raspact of iiitar*lociitcry ordars in dlsciplinvy

procaadings. Moraaliy* tha occasions for such intarfaranca should

not arisa and tha Tribunal should ba circuaspaet in antartaining

such patitions* but if thara is a casa in which intarfaranca nay
iad

ippaar fully justlf/;* thara should ba no bar as such to antartain

patitions.

9. In tha li^it of tha fcragoing discussiona* ii^pugnad nancrandun

datad 10.1.1992 (Annaxura-B to tha O.A*} by which tha raquast of tha

applicant for parnission to angaga a lagal practitionsr to defand

his casa* has baan rajactad* is quashad and tha raspondants ara

diractad to parnit tha applicant to angago a lagal practitionar of

his choica to work as his dafanca assistant in tha disciplin^y

procaedings initiatad against hin vida nanorandun datad 1.1.J991.

No costs.

IlSi n ^ ( T. S. ObaroiMsnbar (a) Manbar (J)


