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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI S;SB

0.A. No. -2917/92

New Delhi this the 4th day of June, 1999

Hon’ble Shri S.R. Adige, Vice Chairman (A)
Hon’'ble Smt. Lakshmi Swaminathan, Member (J)

shri N.L. Kanojia,

R/o C.421 Timarpur,

Delhi Admn. Flats,

Delhi Applicant

(By Advocate: Shri George Paracken)
Versus

1. The Delhi Admn.
Through the Chief Secretary,
£ Sham Nath Marg,
Delhi.
ir 25 The Labour Commissioner,
Delhi Admn.
15 Rajpur Road,
Delhi.
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i 8.C. Jain,

our Officer ad hoc

/0 the Labour Commissioner,
5 Rajpur Road,

Thi

O—=0rm
®

4, Shri K. Singh,

Labour Officer ad hoc

C/o the Labour Commissioner,
15 Rajpur Road,

Delhi. Respondents
(By Advocate: Shri Amresh Mathur)
ORDER

Hon'ble Smt. Lakshmi Swaminathan, Member (J)

The applicant who is working with Respondent 2 s
aggrieved by the senijority list of Inspecting Officers
published by them on 20.8.1990, in which Respondent 3 1is

shown senior to him.

2 The brief facts of the case are that the
applicant who is a Scheduled Caste candidate was appointed
as a direct recruit Inspecting Officer oh the

recommendations of the Staff Selection Board (SSB) w.e.f.
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81.12.1981 on ad hoc basis. Accerding to him, a vacancy of
Inspecting Officer had arisen as far back as 1976 and the
same was reserved for a Scheduled Tribe candidate. Since no
Scheduled Caste candidate was alsc available then, one Shri
8.C. Jain, Respondent 3 from the general category had been

0

il

appointed on ad hoc basis. He has submitted that in 19¢
there was another vacancy of Inspecting Officer 1in the
category which was filled on a regular basis by one
Shri R.K. Mehta also on ad hgc basis. In 1981, the

an ’
applicant was appointeqiwhich according to him was against a

Scheduled Caste - vacancy of 1977 which was carried forward
and adjusted against an unreserved yacancy. He ha8
submitted that he was regularized in the said post w.e.f

21.12.1981 vide order dated 26.8.287, as he had been duly
selected by the SSB. Applicant’s grievance is that though
Respondent & had been appointed earlier on 15.6.1976. which

P
was purely on ad hoc basis against a reservedvacancy, and he

was later appointed on regular basis w.e.f 3.4.1982, the
applicant himself had been appointe regularly w.e.f
12,1981, Respondent 3 had been promoted as Labour
Cfficer w.e.f. 23.2.1987 and the applicant w.e.f
29.1.1988., In the impugned seniority list, Respondent 32,

has been shown at Serial No. 2 while the applicant’s name

is at Serial No. 4. The applicant has alsoc submitted that

=
®
ﬁ
n
-3
[§)]
-
[¥3]
o
o
O
o
ot
®
()
(g
—~
O
-
[45]
t
O
=
=
®
—+
(14]
D
ck
a
ct
(1)
(53]
D
3
| 9]
(o
ol
53]
ct

position being shown to Shri Jain. His contention is that

v

without talking into account his representation the
respondents have finalized the seniority list on 28.6.1990

which is exactly the same as the impugned list of 20.8.1990.
He has submitted that he has again made arepresentation

against the seniority list which has alsoc been ignored. The
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applicant has submititsd that he had also made another
representation against the DRC which was held for appointment

of Labour Officers in 19%%Z.

Z. The main contention of Shri  George Paracken,
learned counsel of the applicant is that Responc dent 3 being
neither a 9C nor ST candidate, he cannot claim his appointment

o T

or seniority from 15.6.76¢ against a post reserved for a O.T.

candidate to  the disadwvantage of the applicant who is a ©C
candidates. e submits that the department hax not followed
the prescribed procedure for gereservation of SC/37T posts so
as to appoint Respondent & on regular  basis  from 1976.

Furthermore, he has also submitted that Respondent 3 has been
selected by 838 as a fresh candidate only in  April 1982
sgainst a regular vacancy., by which time the applicant hag
already been appointed as an Investigating Officer. In  the
circumstances he has also challenged the furthsr promotion
given to Respondent 2 as  Labour Officer in  August,  1990.
Learned counsel has relisd on DORAT OMs dated 20th July, 17274,
7th May 1%7% and 25th February 1976 (Extracts placed in  the
file). according to him as per the reservation policy, 15%
and 7-1/2% of wvacancies are reserved for 8C/8 candidates
respactively in promotion by selection from Group °C" to Group

L ot e - .
B7, within Group “"B” and from Giroup “B7 to the lowsst rank o

category in Group “A° where the elemsnt of direct recruitment
Joes not excssd 75%. His contention is that even 1f the post

of Investigating Officer was a single post falling on  the

et g ot ed e 3 Foam e b ne - o ” x
reserves point in the roster , and & Scheduled Tribe candidate

was not available, that vacancy could have been exchanged only
with a SC candidate and could not have gone in any case to
Respondent Z. who i neither a 5C nor ST. Shri Paracken,

b P T VRN P TR -
learned counssl, therefore, very yahemently submitted that

unaer no circumstances could the respondents have allowed

-
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spondent 7 who is neither a 3C/57 candidate to be appointed

\7’3

e
regularly against the 1976 vacanoy reserved for & a7
candidate. HMe has also relied on another OM of Ministry of
Home affairs dated 25th March, 1970. His submission is that
in terms of para 4 of this OM, any vacancy reserved  Toi
8Cs/5Ts which wWere ot Filled by that respective community,
has to be carried forward  to  three supbseguent recrultment
years. Jnerefore, Felying  on the judg sements of the Supreme

Court in P.K. Singh ve. Bool Chand Chhablani and Ors. (1599

Lab 1.0, 617) and  The Direct Reciruit Class 11 Engineering

i

Officers’” As aclation and Qirs.. V8. State of Maharashtra angd

Dirs,. JT 1370 (2) 8C 264}, learned counsel has submitted that
since the appointment of Respondent 3 to the post of
Investigating Officer is, de hors the rules and instructions,

he cannot be given the benefit of appointment o seniority

w.e.f. 15.6.76. He has also relised on Qi anuradha Bodi &

Ors, . Vs. Municinal Corporation of Delhi & Urs. CT(1999) (1)

a4 . We have seen the replies and hearda ahiri Amresh
Mathur and Shri R. Yasudevan, learned  counsel for  the
respondents. Both  the respondents have taken & preliminary
objection that the Q.A. 1S Lelated and barred by  limitation
s the seniority  list undsr  challenae is  dated 20.8.1270
whereas the 08 has  been filed on SALLA2R2. They have
cubmitted that the representation of . the applicant dated -

20.10.1787 had  been rejected on 10.8.%0. Thersafter, the

seniority list was published on 20.8.20. In the circumstances

they have submitted that as the applicant was guilty of

misrepresenting the facts. the 04 should be dismissed on this

i@

ground alone.
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G On merits also, the respondgents nave
controverted the applicant’s claims. They have submitted that
Respondent I, Shri 3.C. Jain, was appointed to the post of
Investigating Officer (Bonus) on ad hoc basis on 15.6.76  Jdue

cheduled Tribe candidats and he

[

to non availability of a
continued in that post till 8.4.82 when again he was appointed
to that post on  the recommendations of the S8B. They have

alaso submitted that even the applicant was appointed initially

asis against a post which was an unreserved post at

@
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Qi ad noo
point Mo.Z¢ in  liey of reserved point No.l? of 1977. Shiri
amresh Mathur, learned counsesl has submitted that as there was.
no Scheduled Caste candidate available against the vacanocy of
1276, Respondent 3 was appointed and the reservation for the

cheduled Tribes wasz carried forward for the next thirse
recruitment years as reguired under the instructions. The
respondents  have submitted that the appointment of Respondent

Z is walid as per the rules and instructions and hence he was

oy

regularised in  the post of Investigating Officer w.e.f.

LS. 60 1R76 by Memo dated 7.72.128%. Thereafter, he was promoted

as Labour Officer w.e.f. RIS2/87 as he was  the  seniormost
candidata. Learned counsel has also submitt that while the
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post of Investigating Officer (Bonus) was in existence s

1?68 against which Respondent 7 had been appointed. the post
af Investigsting Officer (Contract Labour) was created in 1273

»
and diffeeent scts of Recruitment Rules weire Fframed. It was

\

cily later  in 1287 that all these posts were amalgamated andg

common Recruitment Rules were notified.

G Ghirl Vasudevan, learned counsel for Respondent 2
has also relised on  a number of judgemsnts of the Hon'ble
Supreme Court (copies placed on recordl. He has  submittes

that neither Scheduled Caste nor Schedulsd Tribe candidate was
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availaple for the wacant post of Investigating ©Officer in
1976, the same had been filled by a general candidate, 1.e.,

b

Shri S.C. Jain which was in accordance with the rules ang

instructions ‘on the subject. At that time applicant was not

sven in the dJdepartment. He has, therefore, contended that
since Shird Jain has been  appointed to  the past of

Investigating Officer in 1276 in accordance with the rules and

i
iy
Gt

instructions, in accordsnce with proposition "A7 1ai
Direct Recruits _case (supra). his seniority has to be counted
from the date of his initial appointment. He has, therefore,
submitted that there is no illegality in the impuansd
seniority list wheirsby Respodnent 3 has been shown senior to
applicant who joined the grade of Investigating Officer only

on 31.12.1781.

7. We have carefully considered the . records and

submissions made by the learned counsel for the parties.

~
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3. Dealing Tfirst with the preliminary objection
whether this 0A  is barred by limitation under Section 21 of
the administrative Tribunals aAct, 123%, we will refer to the

relevant facts as mentioned by the applicant him
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stated that when the first tentative seniority list was issued
by the respondents on 16.10.8%, he had made a representation

ey 20.10.8%. His ocontention in  the Oa is  that without

Finalizing this list, department agsain came up with another
tentative seniority list on 28.56.20 on the sams pattern as the

earlier one  against which also he made a representation  on

12.7.1220. He has categorically stated in paragraphs 4.9 and
5.8 of the A that the respondent department has ignored both

e

representations, wihich made him o give another

33

¢

representation on 27.5.71 &8 a reminder, followed by yet
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another detailed

the

2,

faoccording to

7 Uy

representation on 12.10.19%2 (Annexure VIII).

learned counsel for the applicant these facts

show that the & is not barred by limitation. However, an
page 4 of his  representation given in 1922, applicant has
stated as follows:
"But _ my_ representation was noeb examined by o the
department  properly  and waes summarily  rejected
without  assigniig.  _@ny. . Ceason, Tgnaring my
legitimate claim, the department issued the final
meniority list vige letter
Mo FL2(6) /6888 L0/Estt/ Vol . 11/75% dated
20.10.1990 assigning seniority to Shiri 8.C.  Jain
w.oe. F. 15.6.1976." (emphasis addsd).
@, The respoandents in their reply have
categorically submitted that they had issued the impugned
seniority list O 20.8.1920 after considering the

applicant.
representation,
communicated to

learned counsel

gepartment Wi

communication re

They have

recelived by them, of the

including that
his

also stated that is earlier

after due consideration, was rejected and duly

him  on 10.8.1970. During arguments, the
for the respondents had submitted that the

by the applicant in his representation dated

represantation being summarily rejected by the

thout assigning any reason Is to this

ceived by him on 10.8.%20, against which he had

made fuirther representations in 1271 and 1%72. Shiri R.
Yasudevan, learned counssl for respoindent 3 had also
forcefully submitted that in the light of the facts mentioned

by the applicant

12.10.19%22, tns
aind .8 of thes

his warlier €

he was, thersefor

himself in his representation dated

averments made by him in paragraphs 4.10, 5.7

08 that the respondents did not give any reply

hiree representations is far from the truth and
w,.  trying to conceal the facts. However, the
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real picture  is disclosed in applicant’s own representation
dated 12.10.92 wheie he refers to an sarlier rejsction of his

claims by the department.

1i0. From the facts mentioned above, it is seen that
the applicant has himself admitted that he has made a number
of repressntations against the seniority assigned to him and
respondent 5 as Investigating Officer. In his representation
dated 12.10.1%92, he has submitted that his representation
dated 12.7.80 was not examined properly by the respondents and
was summarily rejected without assigning any reasons.
Thereafter, the final impugned seniority list was issued o
~3.8.90 assigning seniority to Shri 5.C. Jain over him. We
find merit in the submissions made by the learned counsel foir
the respondents on this point that the applicant had received

a reply from the Department to his earlier representation made
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in 1990 which he alleges was dJdone summarily without ass

14 e
any reason. While that may be so, the submission made by the

applicant in  the 04 that he has not recelived any reply  from

the respondents  to his representations cannot be accepted as
correct. If  he was diz-satisfied with the reply given by the
department, on  10.8.70 he could have challenged the same in

Fime on all  agrounds available to him, including that it was a
non-speaking  order  which he  has failed to do. O the
contrary, since the applicant has in fact received a reply
from the respondents as far back as 10.8.90, his repeated
representations  thereafter will not have the effesct of
extending the cause of action so as to bring the same within

the period of limitation as provided under Section 21 of the

3]

administrative Tribunals Act, 1785, [See the Judgments of the

Hon*ble Supreme Court in Bhoop Singh vs. Union of Ingis (37

1992 (3

L

951

COI22; - BaR. Mudgal & Ors. vs. - BR.E. Sinagh. &
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Ors.: (1986) (41 3CC 531 and B.K.. Ranachandran Vs.. state of

ey

serala & Ors. JT_ 1987 (8) sC 1821, It is also rele want  to

note that otheir than merely stating in para 3 of the 0A that
the application is within the limitation period, thers is not
aven a Miscellaneous &pplication sxplaining the  oslay o

praving for condonation of Jdelay in this case.

1i. Wwe cannot  also overlook the fact that the
applicant has tried to misrepresent and conceal the facts  in

the O.A. regairding non receipt of ary  reply  from  the
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sarlier representation in May, 17270 on which

he gave Further  representations.  However, to his misfortune

of 12.10.%72 has fortified the

his own representat:
respondents’  stand. It is settled law that any applicant who
does not come to the Court with clean hands is not entitled to
any relief. In the Facts and circumstances the contention of
the learned ocounsel for the applicant that the case is within
oo 2
the period of limitation is rejected. The 0.A. 1is,liable to
be dismissed on the ground of attempt at concealment of
relevant facts For which we could have imposed costs against
the ”ppllcant but take a lenient view in the circumstances of

the case.

12. In this wiew of the matter, we Jdo not consider

ress oulr views on the merits of the case.,
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Gesides it iz also settled law that in matters of appointment
and seniority in service matters, it is not in the interest of
service to unsstitle the settled position as held by the
Supreme Court in Qirect Recruits (supra) case. The Hon'ble
Supreme Court has held that "....the decision dealing with
important questions concerning the particular service matters

given after careful consideration should be respectes  rathei

?
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than scrutinised
oy
into sccount  the

the case, we

fully applicable to the present case,

Department nesd not be
possible error
at a belated stage.

1Z.. - In

for sny possible error’ .,

scrutinised

to "unsettle a settled position”.

b3

s

Therefore, taking

totality of the facts and circumstances of

consiager these observations of the Supreme Court

and the decision of the

foir finding  out  any

and that too

reasons given above, we

ao not Find any justification te interfere in the matter. The

spplication fails

bear thelr own costs.
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(Smt. Lakshmi Swaminathan)
Member (J)

"San .

and is accordingly dismissed.
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