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’ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

D.A. No. 2905/92. DATE OF DECISION__//. & /993
SHRI A.K. MADAN Petitioner
SHRI A.K. SIKRI, Advocate for the Petitioner(s)
Versus
UNICN OF INDIA & OTHERS Respondent
SHRI R.R. BHARTI, Advocate for the Respondent(s)
‘f . CORAM
B,5, HEGDE, MEMBER (JWDICIAL)

The Hon’ble Mr.
T Wl b/ X/

Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?\/

Whether it needs to be circulated to other Benches of the Tribunal ?
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[Deliv,ared by Hon'ble Shri B.5. Hegde, Member (Judicial)J

This application is filed under Sactinn 19 of the
Administrative Tribunals Act, 1985 against the impugned
orders dated 19.12,.1991 and 14,8,1992 respectively of the

respondents rejecting the request of the applicant for revieu

of his ACRs for ths y=2ars 1988-89, 1989-90 and 1990-91

(Annexures A=1 and A=2). Accordingly, he has praysd
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for the following reliefs

(1) To declare and direct the resﬁondents to
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expunge the construed adverse remarks of
Revisuing Authority (Respondent No. 3 )
in the ACRs of thg applicant resulting é
in downgradation of "Very Good" grading
to only "Good" for the yaars 1989, 1990
and 1991,

(2) To pass appropriats order and direction to
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qQuash and set aside the Raspondent's 1attsrs
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dated 19.12,19971 and 14.8.1992 (Annexures A=1
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and A=2 respectively),
2. The applicant has also prayed for interim order
to direct the respondsnts to promote the apnlicant on

ad hoc basis by convening a Ravisw B.P.C, within a period
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of one month from ths date of the interim order.

3. The brief facts of theg cass are that the applicant
joined the Central Board of €Excise & Customs as Appraising
Officer through U.P.5.C. on 21.2,13?71 and he was promoted

to the grade of Assistant Collactor wed.f, 20,2,1981,

Thereaftar, he was postad under the designation of Technical
Officer in the Tax Research Unit under the Cantral Board
of Excise and Customs in 1986 where he continued to serve

till 1991, He contends that during the period of his tenure
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from 1986 to 1991, he served in the most sensitive and
prestigious unit of the Central Board of Excise and !
Customs,namely, the Tax Research Unit. The officers

before being posted in t he Tax Ressarch Unit were screened

on merit and clearsd by ths Intelligence Bureau of the

Ministry of Home Affairs from the angles of integrity,

conduct and security, He also contsnds that he enjoyed
the trust, faith and confidence of his superior officers
in the matter of selectinn for posting to the Tax Ressarch
Unit and he continued to enjoy the same trust and confi-
dence during the entire period of his tenure of about
five ysars in the said Tax Rescarch Unit. He states
that he was never communicated any reprimand or dis-
pleasure, verbally or in uriting, by any of his supsrior
officers, Accordingly, he believed that his performance
was outstanding or very good, He concedes that the
promotion to the post of Deputy Coll=ctor is on the
principlse of s;laction an meriﬁ of ofFicara in the
grade of Assistant Collector and also that the officers
with the minimum five ysars reqular service in grade V

failing which 9 ysars combind regular ssrvice in grades

V & VI taken to be sligible for the promotion ts Grade IV,
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He further contends that his immediate superior
officer i.a. Repottiqg Officer had assessed his
performance as "Very Good®™ during the ysars 1989

to 1991 but the Respondent No. 3, who had by then
became the Reviewing Authority for the nurpose of
writing the applicant's ACRS for the aforssaid

period brought vengeance to‘pay havoc with the
career of the apolicant and assessed him as "Good",
aﬁd thereby his promotion to the post of Deputy
Collector could not be done,

4. The Respondents, in their reply, stated that
the work in the Tax Rassafch Unit is of segcret nature
and, thersforae, offi?ers are posted to work in that
Unit after thorough screening. The performance of the
applicant during the period he worked in TRU has been
evaluated and assessad by his sUpariSrs through his
Annual Confidential Reports for the period, The
applicant's exaggerated notion of his own conduct and
performance are meaningless., The mere fact ‘that the
applicant was not given any reprimand or diSpleasufa

does not ipso=~facto means that his psrformance w as such
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as to deserve "outstanding®™ or "very good" gradi

as stated by him. It is for the repnrting officer and
reviewing officers to assess his performance, which

they did in adherence to the instructions and which

is reflected in his ACRs, Since the applicant has made
certain allegations against Respondent No, 3, who was
the Reviswing Officer for the applicant, he has filed a
separate affidavit denying all the allegations made
against him by the applicant,

5. The Respondents have denied the wvarious allega-
tions made in the petition and submitted that Respondent
No. 3 in his capacity as Reviewing Cfficer, has recorded
his assessment in conformity with the relsvant instruc-
tions aﬁd the applicant has made absolutely baseless
allegations against him which are totally unsubstantiated
and lack any grounds in support thereof., Sinca the

ACRs of the applicant are written by the reporting and
reviewing officers in conformity with the general instruce
tions on the subject, there was no nead for interference
by the respondent No. 1 and 2 and accordingly the rep=-
resentation of the applicant had to be rejected. It is
further submitted that the remarks in the ACRs reflect

the assessment of the performance of the officer raported
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upon by the reporting and reviewing officers who have

seen the work and the conduct of the officerg Of the

five gradings namely, 'Oétstanding', 'Yery Good', 'Good’,
'Average' and 'Helcw Average', 'Good' grading is not consi=-
dered adverse. If a criteria is prescribed for promo-

tion and emphasis is made on a level of efficiency for
promotion, the assessment below the level cannot.be cans-
trued adverse unless it adversely reflects on his per-
formance or reveals shortcomings or defects of which

he gets an opportunity to remove. Since the assessment

on the applicant does not reveal any shortcoming in his
work, the rulings relied upon have no relevance., The

mere fact that fhe applicant did not satisfy ‘'bench mark'
does not make assessment adverse or vitiated., There were
no remarks which required communication, Hence, no rule
of law has been violated,

6. I have heard the Learned Counsel for the parties

and perused the variouq documants adduced bsfore mee

After completion‘of hearing, the respondents have produ=-
ced ths ACRs of the applicant and the OPC procaedipgsbemremd
and after going through the same I am satisfied that |

the stand taken by the respondents is justified undsr
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the circumstances. On perusal of the ACRs right from
1985 onwards, I find that the applicant has been graded
only "Good" right from the Seginningvtill 1991-92, It
is true that the Reviewing Authority, after going
through the remarks of tﬁa Repofting Officer, has

come to the conclusion that the grading accorded by

the Reporting Officer is over-graded and it is clearly
observed that his out-put, at best, be treated as 'Good!'
and he has given reasons for the same for all the thrge
years from 1989 to 1992, The Reviewing Authority has
assassed him 'Good'! for which he has assigne& reasons,
It is not only for these threg years his assessment has
been down-graded even garlier period., Right from 1985
onuards,’he has beesn assgssed only as 'Good’', Thergforae,
it ;s incorrect to state that Respondent No. 3 is biased
and mere fPalse statement would not be sufFiciant, unlass
there is same documentary proof to shou. In the instant
case excgpt the bald statemant, there is nothing to prove
ON records that the respondent No. 3 is biassed on him,
Further the person who work in Tax Resaarch Unit,
invariably screening is done for security reasons

and not for any other wrpose. Therefors, the applicant

cannot claim that it is a matter of spscial privilege




to work in TRU., It is only the performance that {s
the above average and performance that is really
noteworthy which should entitle an officer to recognition
and suitable reward to officer for a matter Fof promo-
tion, It is an undisputed fact that the ACRs
on the basis of which assessment is to be made by each
DPC on the basis of service record and with reference
to the CRs for five preceeding years. Having regard
to the post to which promotions are to be made the
nature and importance of the duties attached to ths
nature and importance of the duties attached to ths
post, a 'bench~mark' grade would be determined for
each category of post for which promotions are to bg
made by sslection method,
7. It is submitted by the respondents that the
officers and staff working in TRU are only granted
honorarium every year during the budget preparation
and grant of honorarium does not imply that the receipient
of
performance is/'cutstanding' or 'very good® category,
8. The Learned Counsel for the applicant has relied

upon the following decisions in support of his contention:-

(1) 1998(6) ATC 385 - Sashidharan vs. Sudhir,
Dy. Collector of Excise &
Customs, Madras.
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(iii)
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wherein the Tribunal has observed thal the
consaquence of unjustified ramarks in the CRs
and also stated that objectivity and impar-
tiality in assessment is essential. In so
far as adverse remarks unlgss countersigning
has any personal knowledge of the reported
emplcyee unsatisfactory work and conduct
normally no such adverse remarks should be
madea agagnst him,

1989 (2) ATC 654 - M, K, Dixit vs. UDI

The Tribunal has obaarvéd'that the adverse
remarks if it 1§ uncommunicated can be taken
into consideration by the OPC, In that case,
the question before the Tribunal was that
the adverse remarks could be taken into
consideration by the DPC and whether ths
remarks on integrity could be held as valid
when they are not recorded after following
the prescribed procedurs. Accordingly, the
said order was quashed,

1990 (13) ATC 633 - Ramesh Chandra Misra vs,
State of Orissa.

It was held thersin that Accspting Authority
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cannot give his remarks without receiving
from the Reporting and countersigning
officers. It is further observed that
the classification is to be based on
overall assessment of the service record
of the person concerned. The aforesaid
judgement cited by the applicant's counsel
does not appear to have any bearing on this
casg. It is clear that in the instant case
there was no advgrae remarks against the
applicant and his own imagination that
he ought to have been given 'ocutstanding’
or 'very good' and as menticned above the
parformance of the applicant right from
1985 onuards was treated as only ‘qood!’
and not sven 'very good', That being the
position, Respondent No. 3 has filed an
affidavit denying the allegation made by
the applicant, Since, he was the Rebieuingj
Authority, he alone was competent to assess
the wark of the applicant and no one slse,
Therefore, the reason for rejecting his

representation under the circumstances |
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was justified., £ven the Suproeme Caurt\\\\\

in Express Newspaper vs. UOI / AIR 1986 (SC) 8727

AND ALSO IN Royappa's case observed that where

malafide are alleged it is necessary that

the persons againat wyhom such allegations

are made should come forward with answer

refuting or denying such allegations or

otherwise the allegations remained unabated

and unanswered on the teat of propriety.

In the instant case though the allegations

of the resﬁondents are remote and the applicant

does not charge the Respondents with any malafide

and nothing has béan alleged against the Respon=-

dents, eapscially Respondent No. 3 with any

definite charge despite the fact, that respondent

No. 3 has filed an affidavit refuting the allge

gations and as mentioned above on perusal of the

record, I am convincsd that the observations made

by the respondent No. 3 is Just and reasonable

and the same cannot bg construed as adverse ramarks,
S. For the reasons stated abave, I am of the vgu,
that there is no need to give any dirsction to the
respondents to review his CRs and to expunge the remarks made:

in the ACRs allegedly adverse remarks., Accordingly, the
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relief sought in prayer {(a) is not id and tsnable.
10. In vieu of the abaove, the question of quashing

the respondents letters dated 139,12.1991 and 14.8,1992
(Annexures A-1 and A-2) respectively does not arise.
11, In the above conspectus, this 0.A. is liable to
be dismissed and accordingly, I dismiss this 0.A. with
no order as to costs,
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