IN THE CENTRAL ADMINISTRATIVE TRIBUNAL s

PRINCIPAL BINCH Y
NEW DELHI .
o w

0.A.Ne., 2B05/92 Date of decision || Q492
Snri V.,K. Bhatnagar s Applicant é
v/e f

Union of India .o Respondaents g
& Others |

The Hon'ble Mr, C.J. Roy, Member (3J)

/ N
i

Facr the Applicant .o Shri B.5. Mainea, caunselé

Fer the Respondents oo Nona

-

(1) Wnether Rapertsrs of local papers may be allowad |
te sse the judgement ?

K3

(2) Te be referred ti the Reporter ar not ?

J_U_O_G_€_ M _E_N_T

[Tbelivered by Hon'ble Shri C.J. Ray, Membar (J);7

I have heard the case and reservad fhe casa
for orders on 3.2.1993., The brief facts of the case
are that ths applicant filsed a petition under Section
19 of the Administrative Tribunals Act, 1985 to quash ;
‘the impugned erder No. F1{PGT)/DUE/A/9710056, datad
17.6.1992 (annaxurs 1) of transfar te Government Boys
Senior Secondary Schoel, Kalyan Vas immediafsly against

the pest of PGT (Chemistry) issuad by the Deputy §




®

Diraectar (€ducation) who is the respondent Ne.3.

—2—

The apﬁlicant was appointed’ as Trained Graduatae
Teacher (TGT) under Delhi Administration w.s.f.
22.1.1973. Later on, he was postad te Gandhi
Memorial Boys Senier Sacondary Schesl, Shahdara

in October, 1985 as TGT (Sciance).l Later, he was

s 3lected and prometsd from TGT to PGT from the
scale of R, 1400-2600 to R 1640-2900 and was postad
in South District vide Office OUrder No. 68, datsd
29.9.1991 (Annsxure A-2).

2. _ The applicant made a representation oan

which the Departmant issued a ct;Zngpdum~on
27.10.1991 and the applicant was postad in District
£ast from South as per Annaxure A-d.b His name appears -
at page 2 of AnnexureAd as 1A,

3. The applicant further alleges that ths
respondent No., 3 poatsd the applicant as PGf in

the same schoel i.,e. Gaadhi Memorial Beys Senier
Secondary School, Shahdara in which the anonlicant
had basen working alrsady against an éxisting vacancye.
This fact could be ascertaingd frem Annexurs A-5.

Further allagation of the applicant is that there
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are two pasts of PGT (Chemistry) out of which one was
transferczd from Gandhi Memoerial Boys Senisr Sscondary
Schaol, Shahdara to Gevernment Girls Senier Secnndagy
Scheol Neo. 2, Bhola Nath Nagar by order Ne. D/22/11/91/
PFC/TFR/G/60~61-63-60 dated 20.12.1991. Out eof thess twe
posts, one Shri J.P. Gupta was working and the ether post
was accUpied by the applicant, It is alleged that Shri
J.P, Gupta was working there since laSt 5«6 ysars and when
a pust is transferrad a senior person shauld be transferr.d
from there as per the rules and quidelines.
4. It is alsg alleged that in cass a tsacher is
;endered sufplqs due to abalitien/surrender of pest in
a particular scheol, the teacher having lsngqst stay in a

particular school would bse desclarad surplus and the

~break af six menths or less should be ignored in reckening

the longest service. The guidslines further stays that
as per the’allegatian that a; attempt would be mads to
adjust the tsacher declared surplis in the same zone
initially even if not possible in the DiStriqt and if
both the situations are not available then only his/her

case would be r:cemmanded fer another district transfer.
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The Birector is also ampowsered te relax the condition

—4-

of posting of a teacher in rural arsa sither on re-
cruitment er »n nremetion far particular statioh
as mentioned in the guidelinaes. The guidelines are at
page 23.
5. The applicant alleged tHat in vielation of ths
aforesaid guidelines, the respondent No, 3 had passcd
orders vide affics erdsr No. 677 datad 17.6.1392
transferring the apnlicant from Gandhi Memorial Boys
Seniar‘Secundary School, Shahdara te Gevernment Boys
Senior Sacondary Scheol, Kalyan Vas, Thg transfer
order, as stated above, is at Annexurs 1 (supra). It
is further allegad that in vislation of the guidelines
this transfer was madg. Ths applicant furiher allegad
that as per Annexure A-5 dated 1.1,1992, he has taken
over the post of Pest Graduats Teacher {Chemistry)

| e LA
en 2.1.1392, and he had put in only six yser® ef servics

i

The sther PGT (Chemistry) Teachers, Shri J.P. Gupta
had bsen working in the said school as PGT (Chemistry)

for the last maore than five years and is in accerdarce

with the rules and guidslines hz was the teacher with

'longest stay as PGT (Chemistry) who was to be transfaerrad

en the surrender aof the post,
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6. It is also allegsd by the apnlicant that when
the pest was surrendered, Shri J.P. Gupta was adjus-
ted for payvpurposes anly to Gavernmant Coeperative
£ ducaticn Middle School Walceme Colany, Seeiampur
against a vacant post of Head Mastsr which is vacant
frem 1,3.1392 till furthaor orders as per Annaxure'A-?.
The allegation under para 4.16 of the afsrasaid
letter i.s. A=7, It is absalutely clear that on
the surrendar/transfgr af the post 8hri J.P. Gupta
was declared surnlus and also he was detained
physically in the Gandhi Msmerial Sscondary School
but his pay was being charosd against a vacant post
in a schocl in Seelampur, Since Shri:J.P. Gupta
was declarad surplus in visw of ths allegatiens
cited supra, the appnlicant states that his transfer
from Shahadra Schesl did not arise and he alse st tes
that his transfer is malafide and in vielation of the
guidelines. Hé alse submitted representations which
are at Annaxuras A-8, A-Q and A-10, He further sube
mitted some mare representations that is Annexures
A=11, A-12. Ultimately, he claims that a non=-

spe2aking erder rejecting the representation of the
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applicant was received by him (Annexure A-2) dated
15.9.1992, This order, according to the applic;nt,

is a ,béld; ®ne, without reasoning as te why the
guidelines have begen violat:d and uhy the apolicant

was transferrcd when his stay is shortar than anathar
person whe had alengar stay in the schosl. Thereby

he attacks ths arder of transfar as illegal, arbitrary,
malafide, void, eb-initie and sgz2ks the relief of
gquashing the ordar,

7 Thé respondents have filgd countering the
allegatiens of the apolicant by stating that the
transfer being purely administrativae is not malafide,
no vielatien of the rules were thers and 'as the
TGT(Chemistry) eof the service is alsc takan into censi=
deration, the apolicant's stay is leongasst than the

stay of Shri J.P. Gupta and henca more er léss the

rast of the allegations they have accepted but sought
the dismissalef the anplication, The anolicant filed a
rejoinder. In the rejsinder, the applicant statss that
the content of the apolication in para 1.1 and 1.2 are
net denied by the respondents., Para 1.3 of ths respsn-
dent's caunter is wrang and denisd and he states that

it is malafide and in viglation of guidelines., Hs alse
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states that the respondants have not denied para 2

in
and 3 and upte para 4.7 but/paras 4.8 and 4.3 the
arguements made by the respondents in the counter
ara wrong and denizd by the apnlicant, He further
statas that the PGT Post (Chemistry) was transfarrad
'mnly in the month af March 1992 and in January asvuell
as February 1992 both ths eccupants of PGT (Chemistry)
Shri J.P. Gupota and the applicant ware paid the salary
in the schocl itgelf bafause there wars tuo posts
of PGT (Chemistry) in the said school. He also statss
that in the ceunter the respondents have admittad
that the P-incipal of GMUSSSchool daclares Shri
J.P. Gupta surplus from the schesl as he was the
senior-most PGT (Chemistry) twachar. He alse questianad
the determination of tha length of the stay af tha
applicant uwhich has becn wrangly shewn. He further
allegas that in case ths pest of PGT has been transfgrred
then the length of stay is te be only in ths nast ef
PGT., But any tcacher having lenger stay in any ather
category cannot be transfsrred yhen a post in Chemistry
has been rendered surplus. The rest of the a llegations

in the counter are more or less repetitive and assortivae.

= I have heard th. Ld. Counsel for the applicant.
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In spite of t 8 fact that an epportunity was givaen to
argue the case tpday after hsaring the ceunsel far the
aopliont, the respendents have nat made their appearance.
9. The 8hort point invelv:d in thiscase is Qhether
thg transfer suffzrs with arbitrariness, malafide or
discriminatory te accommadate one persan, thg other
person (applicant) is transfarrad against thae guidelines,
10. It is an admittud fact that the apnlicant

is prshated on ad hoc basis no doubt from TGT to PGT
(Chemistry). Shri JP Gupta is allsgsd to be working

as a PGT in Chemistry for mers than five or six years in

the said school before the transfsr. The applicant is

premeted on ad hoc basis under Annexure 8«3 dated 20.11.91;

‘from TGT te PGT (Chemistry) subject and gosted to Seuth

Oivision, This ad hec promotion deas net confaer ather
rights for regular premotion, senicrity, confirmation
etce in the PGT post subjsct to a dacision of CPWD
camrunicatien No. CWP/24/84 pznding tha Supreme Court

of India and varisus eother cases pending in the caurts
undegr CAT regardiﬁg oromotien ta PGT pest, It may‘be
nat:d that se far this ad hoc promotien of the applicant

has not been altered, He continues to be gven after

i
4
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tr;nsfer in the PGT cadre oﬁly. It is alse an admitted
fact that Shri J.P, Gupta, who is alse a PGT {Chemistry)
is alse werking in the said scheol since five to six
years, GHbviaously, he is a seniormest cempared to the
applicant's stay in the said scheol after the ad hoc

an PYT owd Tae
prometion thiiZapnlicant jein2d there only on 2.1.1392,
11. Undar Anngxure A=5 censsquent upon the prﬂmat;an
te the post of PGT, the applicant is posted te Gandhi
Memarial BSS Schosl, Shahdara against a vacant post. It
may be notgd that at the time of his transfer after
prometion te the Shahdara cadre it is stated in Annaxure
A=5 that his transFer%;gainst a vacant pest (emphasis
add.d). |
12, The guidelines given en p. 23 are with rzferénce
to the transfsr er posting of twachars ef the Dirscte-
rate of fducation, Dglhi, The guidelines contained in
para 5 states that teachsr falling under categery at
S.Ne.4 af the quidelines which r.ads " teacher on
their recruitment or promotinn shall be pestzd against
vacancies in difficult énd rural areas. Houwsvsr,
under para 5 of the guidelinas it is §ta7Had that while
making such transfer to urban areas it will be sesn

that the reasonable lsngth for service af the teacher
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cencernad in rural/difficult areas is nat less than e
tue years, Rule 7 says that &hs reasens for transfer -
could be = '
(i} On being rendersd surplus due te
abolition/surrendsr ef post in particular

schoel;

(ii) Administrative reason.

13. It is pertinent te mentisn that en the surrender
of the post the Principal af the School of Shahdara
4oclared Shri J.P. Gupta as surplus and his salary is
charged against a vacant pest in a scheol at Sealampul, -
This action of the respendents in the first blush

w~ i
appears im consenancs N the guidelines issuad by the .
Department, But an secand,thoughf%robab%i to acce mmedate
Shri J.P. Gupta, the applicant was transferrad under
thz impugned erder at Annaxure A-1 te Kalyan Vas SChoal
ceunting his seniority te TGT pest alss but this fact
is net mentioned in the transfer erder i.s. Annexure A=1,
It simply says that Shri V.K. Bhatnagar, PGT (Chemistry),
Gandhi Memorial Beys Senior Secondary Scheesl, Shahdara -

is hereby transferraed ta G.B.5.5.5. Kalyanvas Schaol

against a pest aof PGT (Chemistry),® This transfer

srder 1s a second thought., This transfer arder clsearly

mentians PGT (Chemistry) only. That shows his ad hsc -
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prometion is neot disturbed. But the rsasons given in .
the ceunter that his sgniority is counted right from

the TGT and that his length of stay is mere at that

time from whers he is transferrgd is not mentisned eithar
in the transfer erder ar in the feply of the respﬁndents
dated 15.9.1992 by Annaxure A=1 te the representations

of the applicant against his transfer datad 8.7.1992, 16.7
1992, 23.7.1992 and 31.8,19%2., UWhile rejecting his
representations, nothing has basen mentisn:d, While a
cryptic or-der is passed without reasoning, the reason=-
ing cannat be given in the ceunter i.e. against the

principle of law and natural justice as laid

deun in /[71( 1991) CSI(HC)318 - Nanki Dgui v/a Foad

Corperation of India & Jrs. of the Calcutta High Caurt

t A N l I3 s
oAl Rhabad wherein His Lerdship ebserved * unfartunatsly

the i : iti
claim of the Petitiener ang further ebserved that

in thaij i
heir opinien the Ld, Counsel far the respendents

ceunter which is nat permissible naw."

Besides it is alsc 4 3ettled lauw that yhen g

bald‘ -~ i
rder is Passed vialating the quidelines
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that any frder which is appealabls, herein theugh a

transfer order is not appealable yet a representation

is tenable, must be a speaking erdsr se that the empleyes

concerned can put up an effective appeal.
14, In spite of the several representations,citasd supra,
made by the apnlicant, tha cryptic order of rajectioan of rep-
resentatisn containing ne reasans or application af mind,
cannot be i-:t: by giving elaborate reasoning in the counter.
If tha reasons are given, he ceuld have defendsd his cass by
meeting the reasening of the raspandants. It-is virtually a
vislatisn of the principle of matural justice.
15. In Gujarat Elsctricity cass [TAIR 1389 SC 1433 Gujarat
clectricity Seard v/s Atma Ram_/ the Supreme Court held that en
being transferred a persan should jein there and then make a
representation, Hare, this applicant jeins the place of transfer
and alse then made savaral representatians. It appears to me
that the applicant has fellowad the guidelines laid doun by
the Supremg Court compared te thé respondents.
16. It is clear that this subsequent transfer af thg apali-
cant after daclaring Shri Gupta surplus and charging his salary
frem a diffgrent scheal and latsr en transferring this appli;an

is clsarly discriminative in naturse.

17. Therefere in/1989 sC(SSC(LS) 471 Union ef India v/s
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Kgerta Niyas case;7 the Supraeme Ceurt hzld that a transfer

]33

can be interfered 5y the Tribunal when the facts and cir-
cumstance an records clearly indicatss discrimination,
arbitrariness and unfairness in transferring a public
servant frem one place to ether, the transfer ordsrs are
liable te be quashed. In para 3, they also shserved that
en the graund of vielation of statutery rulss ar an the
greund of malafide also a transfar can be interfered.uwith,
18. In O.Ae No. 262 of 1990 [ Sisir Kumar fMukhepadhyay
ve. Unien of India & grs_/ Calcutta Bench of the CAT has
stated -

" 5, We have alrea.dy statad that thgrs ne
statut-r; rules regarding transfer and there

are instructiens in the CPUD Manual in the

matter of rotational transfar and thsse rules

have a binding fercs, of course subject aluays

to the d*igency of the administrative convenience.
In the instant case the allagatien of the
applicant that persens having langer stay than

he have bean restained in Calcutta even after

their premstion has net besn adequately denied.

Therefore, by retaining persons having lesnger

stay in Calcutta and transferring the applicant,

there has ba:n a discrimination.de would, therefore,
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quash the erder of transfer, We gives neo sther

direction except that the instructions in the

C.P.Wo.Ds should be follewed",
Se it fallows that a transfer against the gquidelines
cannet be upheld and begsides in All India Service
Law Journal Ve}. 40 [ 1991(2) All India Sarvices
Law Jaurnal/109_7the Ahmedabad Bench af thg CAT

i .
ebsaervgd in paras 8 & 9 that transfer ardsr against
guidelings can be interfered by the Tribunal., If
the representation is rejectad en gxtreneous matters,
.and no recerd - - produced bafere the ceurt te
justify the trarsfar erder, it was held te be malice
n

in law and that is not approved,
19. Fellowing the guidslines laid down by the
abeve rulings citai/ I have no hesitation in
coming te the conclusion that the transfer of the
applicant suffers with arbitrariness te help another

persen which is clearly discriminative in nature and

borders sn the malafide. Under the circumstancaes,
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I quash this transfar erder. The respendents are

at liberty te fellsw the guidelines and make naecessary
adjustment in accordance with tha guidelines, rules.
This exarcise sheuld be'carried sut within three months
from ths dats ef communicatien of the erder. The above

applicatien is allpwed with no erders as ts costs,

{c.3. ROY
Mmember (3




