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IN THt CCNTRAL AOMIN ISTRATI\/£ TRIBUNAL
PRINCIPAL aCNCH

N£U DELHI

O.A.No. 2fla5/92 Date af decision \1

Shri V.K. Bhatnaoar

Union of India
& Others

CORAM;

Applicant

V/s

Respondents

The Hon'ble Mr» C»3. Roy* Member (O)

Far the Applicant Shri B.S* Mainea* csansal^

For the Respondents None . \

(1) Whether Reporters of local papers may be allowed
to see the judgement ?

%

(2) To be referred ti the Reporter or not ?

0 U D G C M N T

/"Delivered by Hon'ble Shri C,3. Roy, Member (3)/7

I have heard the case and reserved the case

for orders on 3.2.1993. The brief facts of the case

are that the applicant filed a petition under Section

19 of the Administrative Tribunals Act, 1985 to quash

the impugned erdar No, F1 {PGT)/bUE/A/9/l0056, dated

17.6,1992 (Annexura I) of transfer to Govern-nont Boys

Senior Secondary School, Kalyan Uas immediately against

the post of PGT (Chemistry) issuad by the Deputy
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OirQCtQt (education) who is the respondent No.3.

The applicant was appointecP as Trained Graduate

Teacher (TGT) under Delhi Administration u.e.f.

22.1.1973. Later on, he uas posted to Gandhi

namorial Boys Senior Secondary School, Shahdara

in October, 1985 as TGT (Science). Later, he uas

s elected and promoted from TGT to PGT from the

scale of fe. 1400-2600 to f?s 1640-2900 and uas postad

in South District vide Office Order No. 68, dated

29.9.1991 (Annexurg A-2).

2. The applicant made a representation on

which the Department issued a co^igj|ndum on

27.10.1991 and the applicant was postad in District

cast from South as per Annaxure A-4. His name appears

at page 2 of Ann8XureA4 as 1A.

3. The applicant further alleges that the

responttent No. 3 posted the applicant as PGT in

the same school i.e. Gaadhi nemorial Boys Senior

Secondary School, Shahdara in which the aoolicant

had bean working already against an existing vacancy.

This fact could be ascertained from Annexura A-5.

Further allegation of the applicant is that there
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^ are two posts af PGT (Chemistry) out of which one was

transferred from Gandhi flemorial Boys Senior Secondary

School, Shahdara to Government Girls Senior Secondary

School No, 2, Bhola Nath Nagar by order No, 0/22/11/91/

PFC/TFB/G/60-61-63-60 dated 20,12,1991, Out of these two

posts, one Shri 3,P, Gupba was working and the other post

was occupied by the applicant. It is alleged that Shri

3.P, Gupta was working there since last 5-6 years and when

1

a post is transferred a senior person should be transferred

from there as per the rules and guidelines.

4, It is also alleged that in case a teacher is

rendered surplus due to abolition/surrender of post in

a particular school, the teacher having longest stay in a

particular school would be declared surplus and the

break of six months or less should be ignored in reckoning

the longest service. The guidelines further stays that

as per the allegation that an attempt would be made to

adjust the teacher declared surplus in the same zone

initially even if not possible in the District and if

both the situations are not available tben only his/her

case would be recommended for another district transfer.

-1
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The Oirectar is also ampousred to ralax the condition

of posting of a teacher in rural araa either on re

cruitment or en proroation far particular station

as mentioned in the guidelines. The guidelines are at

page 23.

5. The applicant alleged th'at in vielation of the

aforesaid guidelines^ the respondent No. 3 had passed

orders vide office order No. 677 detad 17.6.1992

transferring the apolicant from Gandhi nemorial Beys

Seniar Secondary School, Shahdara to Government Boys

Senior Secondary School, Kalyan Uas. The transfer

order, as stated above, is at Annexure 1 (supra). It

is further alleged that in violation of thg guidelines

this transfer uas made. The applicant further alleged

that as per Annexure A>5 dated 1.1.1992, he has taken

over the post of Post Graduate Teacher (Chemistry)

en 2.1.1992, and he had put in only six of service

The other PGT (Chemistry) feachers, Shri 3.P. Gupta

had baen working in the said school as PGT (Chemistry)

for the last more than five years and is in accordance

with the rules and guidelines he uas the teacher with

longest stay as PGT (Chemistry) who uas to be transferrud

on the surrender of the post.
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6m It is also alleged by ths applicant that when

the post was surrendered, Shri 3.P. Gupta was adjus

ted for pay purposes only to Gevernmant Caeperativa

£ducation diddle Schoal Ualcame Colony, Seelampur

against a v/acant past of Head dastar which is \/acant

from 1 .3.1992 till furth^^r orders as par Annaxura A-7.

Tha allegation under para 4.16 of the aforesaid

letter i.e. A-7. It is absolutely clear that on

the surrendar/transf ar of the post §hri 3, P. Gupta

was declared surplus and also he was detained

physically in the Gandhi demorial Sacondary School

but his pay was being charged against a vacant post

in a school in Seelampur, Since Shri 3,P. Gupta

was declared surplus in view of the allegations

cited supra, the applicant states that his transfer

from Shahadra School did not arise and he also ste tes

that his transfer is malafide and in violation of the

guidelines. Ha also submitted representations which

are at Annaxures A-8, A-9 and A-10. He further sub*

mitted some mare representations that is Annexures

A-11, A-12. Ultimately, he claims that a non-

spaaking order rejecting the representation of the
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applicant was recaivsd by him (Annsxura A-2) dated

15.9.1992. This ordar, accsrding to the applicant,

is a ,bal€} . %ne, without reasoning as to wfeiy the

guidalines haue bean violated and why the apolicant

was transfarred when his stay is shortar than anothar

person who had alongar stay in the schoal* Theraby

ha attacks the order oP transfer as illegal, arbitrary*

malafida, void, eb-initio and ssaks the relief of
I

quashing the order*

7* The respondents have filed countering the

allegations of the applicant by stating that the

transfer being purely administrative is not malafide,

no violation of the rules were there and *as the

TGT(Chemistry) of the s srvice is alsc taken into cansi-

deratian, the applicant's stay is Icngpst than the

stay of Shri J.P. Gupta and hence more or leas the

rest of the allegations they have accepted but sought

the dismissal of the application* The applicant filed a

rejoinder. In the rejoinder, the applicant states that

the content of the application in para 1*1 and 1*2 are

net denied by the respondents. Para 1*3 of the respon

dent's counter is wrong and denied and he states that

it is malafide and in violation of gjidelines. He also
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stataa that the raspondants have nat denied para 2

in

and 3 and upts para 4.7 but/paras 4.8 and 4.9 the

arguemants made by the respondents in the counter

ara wrong and deniad by the apnlicant. He further

states that the PGT Post (Chemistry) was transfarrad

only in the month of flarch 1992 and in January as well

as February 1992 both tha occupants of PGT (Chemistry)

Shri 3.P. Gupta and the applicant ware paid the salary

in the school itself bafause there ware twc. pasts

of PGT (Chemistry) in the said school. He also statss

that in the counter the respondents have admitted

that the Principal of GflUSSSchool declares Shri

3,P. Gupta surplus from the school as he was the

senior-most PGT (Chemistry) teacher. He also questianed

the determination of the length of the stay of the

applicant which has boon wrongly shown. He further

alleges that in case the post of PGT has been transfgrrad

thoni the length of stay is to be only in the nost of

PGT, But any taacher having longer stay in any other

category cannot be transferred when a post in Chemistry

has been rendered surplus, Tha rest of the a negations

in the counter are more or less repetitive and assertive,

I have heard th^ Ld. Counsel for the applicant.
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In Spite of t 8 fact that an opportunity u/as giuan to

argus the case today aftar hearing the counsel for the

aopli cot, the respondents have not made their appearance.

9. The short point inv/olujd in this case is whether

the transfer auffars with arbitrariness, malafide or

discriminatory to accommodate one person, the other

parson (applicant) is transferred against the guidelines,

10. It is an admitted fact that the applicant

is promoted on ad hoc basis no doubt from TGI to PGT

(Chemistry). Shri JP Gupta is alleged to be working

as a PGT in Chemistry for more than five or six years in

the said school before the transfer. The applicant is

promoted on ad hoc basis under Snnexure 8-3 dated 20.11.91

from TGT to PGT (Chemistry) subject and posted to South

Division, This ad hoc promotion daas not confer other

rights for regular promotion, seniority, confirmation

etc. in the PGT post subject to a decision of CPUD

camrunication No. CUP/24/a4 pending the Supreme Court

of India and various other cases pending in the courts

under CAT regarding promotion ta PGT past. It may be

not^d that so f ar this ad hoc promotion of the applicant

has not been altered. He continues to be pven after
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transfe^ in thg PGT cadre only. It is als* an admitted

fact that Shri 3,P, Gupta, uha is also a PGT (Chemistry)

is also working in the said school since five ta six

years, Bbviously, he is a seniormost compared to the

applicant's stay in the said school after the ad hoc

promotion thisj^apolicant joinsd there only on 2»1«1992,
11. Under Annsxure A-5 consequent upon the promotion

to the post of PGT, the applicant is posted to Gandhi

flemarial BS5 School, Shahdara against a vacant post. It

may be notad that at the time of his transfer after

promotion to the Shahdara, cadre it is stated in Annoxun

u«>-5 that his transfer2_against a vacant post (emphasis

a ddi,d) •

12. The guidelines given on p. 23 are uith reference

to the transfer or posting of teachers of the Oirecte-

rate of education, Delhi, The guidelines contained in

para 5 states that teacher falling under category at

S.No.A of the guidelines which r .-ads " teacher on

their recruitment or promotion shall be posted against

vacancies in difficult and rural areas. However,

under para 5 of the guidelines it is that while

making such transfer to urban areas it will be seen

that the reasonable length for service of the teacher
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cancerncjd in rural/difficult areas is nat lass than

two years. Rule 7 says that 4h0 reasons far transfer

ceuld be -

(i) On being rendered surplus due ta

abolition/surrender of past in particular

school;

(ii) Adninistratius reason.

13. It is pertinent to mention that on the surrender

of the past the Principal of the School of Shahdara

declared Shri 3.P. Gupta as surplus and his salary is

charged against a uacant post in a school at Sealampur.

This action of the respondents in the first blush
,,

appears imi consonance the guidelines issued by the

Department. But an second ,thojghf^robably to accommodate
/ ^

Shri 3.P. Gupta, the applicant uas transferred under

thi impugned order at Annaxure A-1 to Kalyan Uas School

counting his seniority to TGT post also but this fact

is not mentioned in the transfer order i.e. Annexure A-1.

MIt simply says that Shri U.K. Bhatnagar, PGT (Chemistry),

Gandhi Memorial Boys Senior Secondary School, Shahdara <

is hereby transferred ta G.B.S.S.S. Kalyanv/as School

against a pest gf PGT (Chemistry)." This transfer

Tder i, , eacond thought. Thi, tronsfar order oloorly

mention, PGT (Chemistry) snly. That shows hi, od hsc

** ' .
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promotiDn is not disturbed. But the reasons given in

thui counter that his seniority is counted right from

the TGT and that his length of stay is mare at that

time from uhara he is transferred i® not mentioned either

in the transfer order or in the reply of the respondents

dated 15.9.1992 by Annexure A-1 to the representations

of the applicant against his transfer dated 8.7.1992, 16.7

1992, 23.7.1992 and 31.3.1992. ^hile rejecting his

representations, nothing has baan mentioned. While a

cryptic or-der is passed without reasoning, the reason-
I

ing Cannot be given in the counter i.e. against the

principle of law and natural justice as laid

tJ.un In /"K 13S1) C33(HC)3ia - Nankl Oav,i u/a Fa.d

Cnrparatlon of India 4 Ors. af tha Calcutta High Curt

toUihaoad uharain His L.rdahip absaruad - unrartunatal,
in tha ardar no raaaana ha.e baan racardad far rajucting
thu clai. af tha pptitianar and furthar abaarved that

in thair apinian tha Ld. Caunael far tha raap.ndant,

cannat ba parnittad ta auppla-ant tha ardar by giy.ng

reasons, new" that is to support the cryptic rejection

the raaa.naing i, nau a.ught ta ba gi„en in tha '
counter which is not permissible now."

Besides it is also a settled law that when a

bald order is paaggd violating the gul
, dslinas I

I
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that any srder which is appealable, herein though a

transfer order is not appealable yet a representation

is tenable, must be a speaking arder so that the ©nployee

concerned can put up an effective appeal*

14, In spite of the several representations,cited supra,

made by the applicant, the crVPtic order of rejection of rep

resentation C3ntaining no reasons or apolication af mind,

cannot be by giving elaborate reasoning in the counter.

If th. r8,3=n3 are given, he ceuld have defended his caee by

eaeting the reasening ef the respendente. U-i. virtuaUy a
ui,}atl*n pf the principle ef natural justice.

15. In Gujarat Electricity case /"AIR 1989 SC 1433 Gujarat

Electricity 3eard v/s Atma Ran_7 the Supreme Court hdld that en

being transferred a person should join there and then make a

representation. Here, this applicant joins the place ef transfer

end als. then made several representations. It appears to me

that the applicant has f.lloued the guidelines laid doun by

the Supreme Court compared to the respondents.

16. It is clear that this subsequent transfer of the apoli-

cant after declaring Shri Gupta surplus and charging his snlary

from a different school and later on transferring this appUcan

is cisarly discriminative in nature.

17. Therefore in^989 SC(S3C(LS) 471 Union af India u/s

-7
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V Keerta Niyas case^7 ths Suprsme Ceurt halt) that a transfer

can be interfered by the Tribunal u/hen the facts and cir

cumstance en records clearly indicates discriminatian,

arbitrariness and unfairness in transferring a public

serv/ant frem ane place ta ather, the transfer orders are

liable ta be quashed. In para 3. they also abserv/ed that

en the ground of vialation of statutory rulss or on the

ground of malafide also a transfer can be interfered uith.

18. In O.A^ No. 262 of 1990 /"Sisir Kumar dukhopadhyay

„3. Unl.n .f India 4 Ora_7 Calcutta Bench af the CAT hae

stated -

» 5. Ue have alrea.dy stated that there no

statutory rules regarding transfer and there

are instructions in the CPUO flanual in the

matter of rotational transfer and these rules

have a binding force, of course subject always

to the .xigency cf the administrative convenience.

In the instant case the allegation of the

applicant that persons having longer stay than

he have been retained in Calcutta even after

their promotion has not bean adequately denied.

Therefore, by retaining persons having longer

stay in Calcutta and transferring the applicant,

there has bavn a discrimination.'Js uould,therefore,
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quash the order of transfer. We giuef no athor

direction except that the instructions in the

C.P.y.D. should be folloued".

So it foilous that a transfer against the guidelines

cannot be upheld and besides in All India Service

Law Journal VoJ. 40 £'^99^{2) All India Satuices

Law 3aurnal/l09_7thB Ahraedabad Bench af the CAT

observed in paras 8 & 9 that transfer order against

guidelines can be interfered by the Tribunal, If

the representation is rejactad on extreneous matters,

and no recuird . • produced before the court to

justify the transfer order, it uas held to be malice

n

in lau and that is not approved.

19* rollowing the guidelines laid doun by the

above rulings cita«^ I have no hesitation in

coming to the conclusion that the transfer of the

applicant suffers uith arbitrariness to help another

person which is clearly discriminative in nature and

borders on the malafide. Under the circumstances,
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I quash this transfar order. The raspondsnta are

at liberty to fellou the guidelines and make necessary

adjustment in accordance uith tha guidelines, rules.

This exercise should be carried out uithin three menths

from the date of communication of the order. The above

application is allowed uith no orders as to costs.

{C.3. ROY,
Member (O,


