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IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL / '
PRINC IPAL BENCH -
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0 A. 2804/92 DATE OF ECISDN .5, /7%
Sh. BoK.Jain e es e o Applicaﬂh ‘

V/s
UDLIe & OrS eeoe %Spﬂn(hnts
FOR THE APPLICANT ... Sh. S.K. Gupta,ceunsel
FOR THE RESPOBDENTS ... Sh, M.L. Verma, counsel
CORAM_

Hon'sle Sh., B.S. Hegde, Member(J)

JUDGEMENT

(delivered by Sh, B.S. Hegde, Member(J) )

This petitien is filed by the gpplicant

under Section 19 of the Administrative Tribunals

Act, 1985, praying for direction te respondents te
re—fix the pay of the splicant in the grade of

Assistant after taken into account the special pay
drawn by him as U.D.C. in accerdance with the O.M.

dated 22.5.1989 with all consequential benefits.

2. The applicant joined Gevernment service

as a lower Division Glerk on 2.12.197L. He has promoted

as an UD.LCs on 13.1.1976 while working as ULD L. he

o e

was granted special pay of ks 35/-per month vide

order dated 28.11.81 (Annexure A-l) in accordance
with the Ministry of O.M. dated 5.5.79. Further the




> S
#plicant was promoted as an Assistamt on adhoc basis

vide order dated 23rd April, 1983, thereafter, the

applicant was premoted as an Assistant on regular

Basis vide order dated 1Oth January, 1984, His pay
consequent upen the promotion as Assistant wa§ fixed
at 5425/;p ‘m. in the minimum of the pay scale of
the Msjstfar?t‘viz 425.800 plus a personal pay ef

Bs 14/;-w.e .f-. 26 .4,1983 which is to be absorwed in

a é\;lbsequent ahnual increment in the grade in terms
of instructions COntained in FR-23(b) Govt,

of India decision No.6 under FR-22,

3. The learned counsel fer the applicant

submit ted that the special pay was granted under

‘the provision contained in the Ministry of Finance
O.M. dated 8.5.79 which was intended for complex

and important nature of work performed by him. The |
special pay granted en the basis of the award ef the
Beard of Arbitration, Accordingly, a sum of ks 35//...
paid to UDGs as special pay granted under Ministry
of Finance O.M. as referred te above shall e t aken
inte account for fixation of pay on promotion.subject
to the conditions that the incumbent was sub st ant ive
helder of pest to which the special pay was a‘t'tached"."?
This award was te t;ke effect wee .f, Ist September,1985,
The gpplicant was promoted te ‘higher pest prior to

1.9.85 and who fulfilled all the conditions mentioned




in Ministry's O.M., dated Ist September, 1985

hence his pay may‘be fefixed on notional basis
Affmm the date of his promotion taking SpeCibal

pay inte account and actual Menefit may be

allowed to him wee ofs 1.9.85, The qoplic ant made

a representation in this respect vide dated

6411.90 request ing the Respendents to refix

his pay in the light of the said O.Ms dated 22.5.89.
His representation alongwith the recemmendation

of the same by the Respondent No.2 forwarded to

Respendent Na.l# It is alse mentioned that

Re spendents gave the benefits of special pay te
Smt .Rukmani, Vijay K-umar and S.C.Bakshi who

were similarly placed as that of the applicant.
Nevertheless, no ‘action has Been taken in his
case .,Aggrieved by the erder of the respendent
vide their letter dated 30th April, 1992, he fileci

this petition for redressal of his grievance &

4, The respondents in their reply have

not disputed the contentien ef the applicant

but only stated that the spplicant was promoted

as en regular basis we .f. 105184, The pay ef

the applicant is further enhanced from'k 440-te 455
wee .f e 1.1.85 in accordance with his representation

dated 5.3.85, At the time of steeping up eof his pay



Vis-a-vis te t hat of his juniers, appli ant
did not peint out to -aercise his eption under
FR 22(G): The benefit of stee=ping up of pay
has already been given te him vide letter
dated 24.4.:’85 and accerdingly his representatisn
dated 6,.11.90 was ferwa;'ded to Ministry fer
further consideratisn, Ministry eof Fimance
has rejected his case vide letter dated 3044 .92
on the ground that the pest of Assistant is an
inter-med:;'.atery level, therefore, there is ne
question of taking the special pay inte
: consideratien fer fixatien of pay en promotien
from UDC to Assistant. Hence ne useful purpese
will e solved even if he is given an option
to exercise at this kel ated stage and stated
that payment of Speéial pay will net ke counted

fer further pay en promotien,

5¢ Further, im their reply respendents have
stated that further clarification issued by fhe
Min_istry of} Finance was not available with the
Directorate ‘and no such instructions were r:eceived
in their Directorate regarding payment of special

pay of UDG be taken inte account at the time of
fixation ef pay en promotien as Assistant., Hence t hey
further centend by saying that the question of
complying instructions centained in 0.M. No.7(35)

E.IIL/87 dated 1.9.87 dees not arise, There fore, the

W



applicant is not entitled te the benefit of the
special pay en his premotion and thus his case

dees not call fer review,

6. I have heard the arguments of koth the
parties and perﬁsed the pleadings and records. The
short question fer consideration is whether the
epplicant is entitled fer special pay te be added
while fixing his pay when he was premeted as
Assistant from UDQ, Learned counsel fer the applicant
Sh. SiK.Gupta, drew my attention te annexure-6

referred, which reads as follews s=

® It has now beén decided that pay of those
Upper Division Qlerks whe were drawi
special pay in terms of this Ministry's
0 .M. No.7i52)E.III/78 dt.5.5.79(G.0.I.(23)
above) and promoted te higher pests prior
te 1.9.85 and who fulfil the conditions
ment ioned in this Ministry'd O.M.No.7(35)
E.III/87 dated the Ist September, 1987
erder 28(b) above) may be refixed en
notional basis from the date of their
promot ion by taking special pay inte
account and actual benefit may be allowed
to them only from 1.9.85,

No berefit of these orders, whatsoe ver,
will accrue te Upper Division Glerks net
in receipt of special pay or net

ful filling conditiens centained in O.M.
dated 1.9.87, irrespective of the date
of their premotion te higher posts®y

(G.I. M,F. O.M, No,7 29)E,II1/89 dated
the 22nd May, 1989] ( /89 ds

7o Accerding to the learned ceunsel fer the
®oplicant that the agplicant in pursuance ef the abeve

circular O.M. was premoted to the post of Assistant

prior te 1.9.85 and there is nothing on records that



o

=G ‘\(9/
the O.M; datea 5.3.79 has been superseded by
subsequent O.M, Therefore, the respendents cannot
deny the benef it accrued te him on his promotien
to the post of Assistant. He drew my attent ion

te annexure A-8 dated 2/9-5-91 wherein the
respendents under whom applicant is working, had
written a leter to the Ministry of Finance’ stating
that in the er_dér dated 10,1.84, the provision ef
option prexided in the M.H.A. O.M. dated 26 9.81
was inadvertently not mentioned, Due te this
reasen, applicant has represented that he could

- net exercise his eption fer fixation of his p ay
from the date of his next increment in the ievér
grade which was. due to him wee.f. 1,1.84, Therefore,
the aoplicant has made a representation te the
respendents urging them to exercise the optien
new relaxing the time limit prescribed for the
purpese of refixing his pay in the grade of
Assistant by giving him the benefit of special
Pay as per Ministry's erder dated 22.5.59

which pmvides that the UDG's drawing special

Pay ef I 35/-per month prier to 1.9.85 are alse
‘eligible for benefit ef special pay in fixatien

en premotion as Assistant &

8. The contention ef the respendents,that
the pest of dssistant is intermindiastery level,

does not gppear te be tenable and it is mot
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en record. The fact is that the appli ant has been
drawing the special pay of ks 35/~while he was
holdiny the post of UDG and in pursuance eof the

O;M. dated 22.5.89 it is not made out t‘hat the

applicant is not eligible te draw the same benefit

to the post of Assistant when he was prometed,
It is an un-disputed fact, that the Respendents
gave benefits to others whe were similarly
situated as that of the applicant, such as in
the case of Smt .Rukmani, Vijay Keumar and

Sh .S £ B akShi Y

9. In their counter reply the respendents

" has stated that the case of Smt Rukmani, V.K-umar

and Sh.S.CBakshi are bheing reviewed and i is

‘clear from the para 6 of the reply te the 0.4

that these UDGs who were drawing special pay in
terms of the Minigtry O.M.dated 5.5.79 and
promoted to hider post prior te 1.9.85. The
contention of thé Respondents that their pay

will ke reviewed, such a ctententisn is not tenable
and on that Qround, the Resppndent cannot deny che
bergfits accrued to spplicant. In this conrection,

Learned counsel for the gpplicant also drew my
st tention te the decision's of this Tribunal (1)

OA No.42/91 dated on 19.11.91 (ALl India Pestal

Account s Empleyees Association and others V/s
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U0.I. & Others) and 0.A. No.794/89 decided
on 30.11.90(Prahlad Kumar Jehar V/s U.0.I,

& Others(1991) 18 ATC 707.

10, In Both these cases, the Tribunal has

held in fawour eof the appli ants and directed the
respendents to refix the pay of the aplicant en
promotion by taking inte account the special pay of

B 35/-fer the purpose of fixation of pay'on promotion.

11, In the light of the above, I am of the

view that there is-considerable f;)rce in the gplicants
case and the BeSpendent's has not made out any

cegent reasons for not refixing his p ay in the post

of Assistant} the bernefit of special pay is not

tenable and accordingly quashed and set asside the
e‘rder of the respondent vide dated 30+4.92 regarding
non inclusion of special pay while fi‘xing the pay

in the cadre of Assistant, The application is,therefore,

allewed and the Respendents are directed to refix his
-—

pay in the post of Assistamll' granting special pay for
the surpose of fixation of pay on promotion.In the

Circumstances, I hereby quashest and/Eet aside the order

dated 30.4.92 and direct them to dispose of the same

——

in the light of the above. No order as to costs.

M?%n

(BsS. HEGDE)
MEMBER(J)



