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Qsntral AdnilnisrtratlveTrlbTjaQal

principal Bencht New Delhi

O.A. 2780/92

New Delhi, this the day of July# 1999

HON'BLE SHRI S.R.ADIOB, VICE-CHAIPMAN (A)
HON'BLE SHRI P.C* KANNAN, K^BER (9)

In the matter of|

l^ri Gul^an Rai e/« Shzl Manga Ram,
Trains dexic. Northern Railway,
Ludhiana.

(Ey Advocatet- shri B«S«Mainee)

Versus

gnion of India throu^i

1* Ohe General Manager,
Nstthern Railv/ay,
Baroda House«
New Delhi«i

• o t^plicant

2.

3.

The Divisional Railway Manager,
Northern Railway,
Perojgepur,'

The chainrian.
Railway Recruitment Board,
Jsnunu Tawl*

(By Advocatei-fihrl P.S.Mahendru)
• # • Respond^ts

ORDER

Hon'ble Shri p.c, Kannan, Member (j)i

1, The ^piicant iiho worlced as Trains clerk under the

Respondents is aggrieved against the order dated 22,9^1992
passed by the senior Divisional operating umager reiroving the
applicant from service with iinnediate effect on the groau
that the panel no. 217* dated 16.9.1991 of selected caidldates
for the pest of Trains Clerk grade 950-1500 (EPS) on which
the name of Sh. Gulshan Ral sethl son of Hans Ram Sethi
wder roll No. lOOlds is bogus and fraudently made out «,d
that the applicant's name was net borne en the original and
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V authenticated^^ panel No« 2l7 received from theRailway Recruitroent

Beard, Jamnui-srinagar*:

cage of the applicant is that in perguance of the

advertisement given by the regpondoits for recxruitment of Trains

Clerks in the grac^ of 950-1500, he applied for the same^

After holding a written examination as well as viva-voce, the

panel No* 217 dated 16*9*1991 (Annexux^e Ar-2) was formed and

sent to D.R.M* Feroaepur Cantt* An anothei^anel No* 21 7a (Anmxure
A-3) containing 7 more names including that of the applicant was

formed and sent to D.R.M*, Peroaepur in October, 1991*. The appli

cant also received anadvice|froro the Railvay Recruitment Board
that his name has been recommended to D*R*M*, perozepur

appointmait to the said post (Annexure a-4}* The applicant

was thereafter sent for training after verification of his

antecedents and medical examination*^ After undergoing the training,

the applicant was posted as Train derk by order dated 30^5,92^

The applicant states that he fell sick from 22*9*1992 and he

was informed that the respondents had decided to renove the

applicant from the service arbitrarily withoutjhoiding any inquiry*i
Ohe applicant stated that even though the order of renoval
was not servaa on hln,. hla ooUsagiBs ^ have also been lerovad
fioin service on similar ground had net hijo and furnished a aowg
of thei^emoval order of removal (jumexuie ^9) and states that
a siiWlar order was al® Issued to him, fee applicant states
that action has been taken against him under rule 14(11) of
the Railway servants Discipline s. jppeal Rules without holdin,
any Inquiry taking the pl.a that it was not practicable .r th*
there is any necessity conducting of D&AR enquiry under the
rules as the doccoBntary proof to show that the ^pUcanf,
appointment was not genuine, it was also stated that no witnesses
are likely to osme forward to associate in such an enquiry.' The
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applicant contends that the removal ©xder is absolutely

arbitrary, discrlminatoiry and moonstitutlonalll

3*' ihe respondents in their reply denied that the applicant's

name found a place in the approved panel o£ selected candidates

(Annexure R-II)* An advertisement for 8 number of posts of

Trains G3.er]c^and the final selection panel Ho*217 dated
16*9*1991 was issued by the Board for 8 candidates only (f^ZI)

The respondents further stated that panel 217 attached with

the o*A* \iiich is for lO candidates is bogus and fea\idalently

made otrt* it was also stated that panel 217-A (APnexure -.1^3)

which is for 7 candidates including the applicant and the sale*

ction letter of the ^plicant dated 7.10*1991 as APnexure Ar-4

were prepared fraudulently and are bogus«.i It was further

sxibmitted that the roll ne^ of the applicant as indicated in

the panel No* 217-a dated 7.10.1991 (Annex*A-3) and selection

letter dated 7.10*1991 (Annex* a-4) is 1001018. However, as

per the records of the Board, the real applicant bearing

roll no* 1001018 was one suresh Chand s/o JOldry Ram

(Ann*RX-2) (filed along with affidaviljdated 31*8*1998), it was

also submitted that final result was publi^ed in leading news

papers (Ann.R-iii) which contained only 8 namcis who were finally

selected,^ The respondents also requested that the applicant

should produce the following records; (i) the result as

publi^ed by the Board in the newspapers on the basis of which

he was selected and appointed by the Board; (ii) postal

registration receipt under which he sent the application;
(ill) countez^foll of the postal order; (iv) the letter of

adaiovded^^ment issued by the Recruitment Baard and allocating
him a roll number; and (v) the advertisement iri^the newspapers
through which he was called for the written test and interview
to diow that the candidate bearing his loll number was called

for the written test sdnterview*^ The respondents, theoefcrei^
stated that as the applicant gained enployment throu^ bogus
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leoords and he was not regularly selected and appednted

as railway servant; It was not oonsldered necessary to give

an opportunity of hearing* The rtrspondents also referred to the

decision of the pilncipal Bench in case of Sanjlv Kunar

Agarwal vs. union of India (1987(3) SLJ (CAT) 353). chalrtean.

Railway Recrxjltnoent Boards Jamimi & srinagar and Divisional

personal officer filed affidavits in support of their standj

4.' ^ have heard #u:i B.S*Mainee« counsel for the applicant

and Bhri P.S.Mahendru, counsel for the respondents.

5^ The niain argument of the learned counsel for the applicant

has been that the order under challenge has been made uoier

l4(ii) of the rules dispensing with ihiulry en the

ground that it is not practicable to conduct a D&AR inquiry

as provided in the rules and no witnesses are likely to

come forward to associate in such an inquiry^' Be suhmltted

that there has been no threat to witnesses or that any effort

has been made t© show that it is not practicable to hold an

inquiry. He also referred to the proceedings ©f this Tribunal

•n 4.8.1998 in which the departmental file was produced. After

the perusal of the notings In the file, this Tribunal observed

that in the filel pxoduced before it no reasons of the

competent authority were recorded to show why a regular inquiry
was not possible, m the light ©f the Judgement ©f the Hon'bte

Supreme Court in the case of jagdi^ Hitter vs. uoi (AIR 1964

SO 449) and other pronouincements of the juidicial bodies, he
submitted that the order of removal passed in this o.A. is
liable to be struck down.

6. 3h, nabendruf counsel for respondents referred to the

Judgement of the Chandigarh Bench of this Tribunal in OA 1167/92
and 15 other cases in which identical issue arising ©ut of the
same panel whicii is the subject matter of this o.A. and oth^

cases and submitted that in the light of the findings of the
Tribunal In those cases, the o.A. Is to be rejected.^
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7w We have carefully considered the suhmlssion

counsel for ^th the parties and perused the pleadings^

8* Shri Mainee, counsel for the applicant has contended that

before issxiing the impugied order vnder rude 14(ii) of the

Rules diapensii^g with the inquiry, the corapetent authority is

required to record reasons to show Why regular inquiry was not

possible^ He referred to the judgement in the case of jagdish

Mitier, vs, UQi (Supra) in which Hon'ble supreme Cburt observed

that when the termination of the public servant's services

can be shown to have been ordered by way of punishment thin it

can be characterised either as dismissal or rernovalfrom

service,^ It is also now settled tliat the protection of ATt. 3il

Can be invoked not only by permanent public servants, but also

by public servants who are employed as tenporary servants,

or pzob-ationers and so, if a tanporary puiblic servant or a

probationer is served with an order by Which hi^rvices axe
terminated, and the order unambiguously Indicates -ttiat the

said termination is the result of punishmenb sought to be
inposed on him, he can legitimately invoke the protection of
Art.311 and challenge the validity^ of the said termination
on the ground that the mandatory provisions of Art. 311(2) have
not been oompiled with- m thelight of the above observations
of the supreme he subml ted that the Impugned order
la arbitrary, vlolatlve of the principles f natural juatlca
».d also Vlolative of Oenstltutlon, «« perusal of the above
Judgement ahows that In that case the appellant was appointed as
temporary sovarnmant servant and his appointment was continued
from tla^ to time, on the basis of a complaint received against
the appellant, matter was Investigated and his services were



- 6 -

tentdnatfid as he was found undesirable to be retained in government

Service, judgements of this Tribunal in the case of Om Dutt Vs«
and

union of India (1995 (2) ^fol. 19 ATJ P.24)/ln the case of Shri Sheo

Bahadur Yadav vs. union of India & ors. (ATR 1988(2) p.384)were

also referred to. The facts of those cases are not similar to the

facts in the present case, in this O.A. the ground taken by "the

respondent is that the select panel is itself a fabricated one

and, therefore^ the appolnUn^t of the applicant has become void.

AS no legal right flows from a void order the applicant cannot L

claim protection \inder the service Rules. Hence, the terminatiojd

drder cannot be questioned by the applicant^

The Case of the applicant is that he was enpanelled for

appointment as a Trains Clerk with roll No. 1001018 in terms of

Annexure a-3. Ihe respondents denied the san© and produced the

relevant records to show that the particular roll num!:»rwas not

allotted to the applicant and also required the applicant toproduoe

the letter received by him from the Rscruitment Board indicating the

roll number, the advertisenents issued by the Board regarding the

roll numbers of successful candidates %rfho were qualified for inter*

View, vlva-voce and finally elected candidates. Hhe Chairman,Railway
Hecruttmant Board has alsofiledaffldavit and stated that panel 217a
(Annexure ^3) lander which the ^plicant has claimed that hs
was selected for the said post is not genuine and is a

fabricated one. Ha also stated that all the files relating to the
said recruitment have been seized by the C.B.I, and a criminal
trial is pending.^ The other senior officers of the Railways have
also filed affidavits to show that the panel under which the
applicant has claimed to have been reoommsnded by the Railv«y
Recruitment Board is a fabricated one, ohe applicant has not filed
my documentary evidence to show that he was allotted the roll i
number as given in Annexure a-3 and that he appeared in the

. 7.'.'

r
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written test and viva-vooe, in the £acts and circumstances,

we are inclined to agree with the respondents that panel 217a

dated 7.10,1991 under which the applicant claims that he was

reoomnended for appointment as a Trains dezlc is not a genuine

one. It may also be mentioned that a bunch of similar 16 original

applications filed before the Chandigarh ^nch ©f this Tribunal
U5^'at) a I LJ \on)

In the case of BriJ M^han vs. UOI &ors.^nhereinjthe iitpugied
order was similar to the one in the present o«A.^tea question

for de^rmination was coined in the following wordst

•^jhether the selection/appointnent to a piiblic/
Govti^ service allegedly based on for9e(V£a}ce or
fraudulently made selection panels can be ter
minated without affording any opportunity of
being heard to the aggrieved individual?•

10, After discussing the entire case law on the subject

including the judgement of the Hon'ble supreme oourt in the

case of union Territory of Chandigarh vs. Dilbagh Sin^ & ors.

(AIR 1993, SC 796) and U.P. jmior Doctors Action oomroittee

vs. B.^etal Nandwani (AIR 1991 SC page 909)^the Tribunal

came to the conclusion that the order of removal from the

post was not the result of any misconduct on the part of the

applicant but la the eubooms of some acts ^ich occurred

and are anteoedsit inpoint of time.? m the circumstances, the

Tribunal upheld the retioval order.' as In the case of Brij

Mohan, In the instant case also the respondents have clearly

showi that the applicant was not included inthe select panel

217^^ ihen the respondents came t:o know about the forged panel

2i7a under vhich the applicant was appointed, they took imediate

steps and issied the ispug^ed order removing the applicant from

servioe,i i^,therefore, do not find any illegality, infirmity

or arbitrariness In the action of the respondents. Morever,

as observed in BriJmohan«s case (supra) this inpucned order

cannot be termed as an outcome of any misconduct on the part

of the applicant necessitating any inquiry before its issuance^

infact the issuance of impugned order is the outcome of sona acts

of forgery by vested individuals vhich occurred and are

>aWSi;.
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antecedent inpoint of time; before the s5>plicantvX0md actually

t^e up the position as T.C«with the respondent Railways and

settle thereto# It is needless to gDinto the oontro^^ersy as to

who actually is responsible for the px?eparation of forged panel

217a (APnexure A-3) whsxion the basis of their investigations the !
respondents have found that APnexure A-3 is forged and the applicant

actually has not sucoeeded in the selection and When steps have
a

already been ta)sen to registei/case in the Police,- on this aspect

we can reproduoa the observations made by the principal Bench

in case of Sanjeev Kumar Agarwal vs* union of India & ors

(1987 (3) (CAT) S«L«J#353 inpara 13 \*iich reads as underj-

"It is unnecessary in this case to go into the question
as toWho is responsible for this fraud or mistake* Suffice
to note that these candidates had not qxialified - for
appointment and were offered appointment eitheras a result
of mistkae or fraud*' Those qualified for appointment
were not offered appointment. Their roll numbers %*ere
utilized by ti^e applicants either inoollusion with some
other officersand of thestaff selection oommission to
secure their nominations tdkadc for eppointnoent oil the offer
was made by mistake of someone, jt is on the basis of
su<^ nominations that the appointment letters were issued^
If the applicants had not talken hbe tests at all and yet
on receiving the offer of ^pointment which clearly stated
that the staff selection Oommission had nominated them to
join this post accepted the offer, they must be taken to
be party to the fraud or at least to be labouring under
the mistake for if they had not appeared for the test,
they could not have been selected by the staff Selection
CbnniGsion and nominated for appointment. That they did
not appear for the test was known to the applicants and
yet they did not disclose that fact and joined the post,'

Staff selection Oommission and the appointing authority
must, therefore, be held to have acte»d under a mistake
or were induced to make the offer of appointment by
fraudulent means though it could not be said with certainly
as Jto vho was gi^lty of fraud, in any event, the appoint
ment would be vitiated. Such appointments would be of

uot eligible to be appointed xmder
appointments are terminated, itv»uld be allowing the applicants to abboe the process of

the court if they granted any relief as a result of which
suCTi illegal appointments are restored. Quashing such
orders of termination would revive appointimrnts which
sTould never have been made"4

11^ in the facts and circiwistances, we are of the view that
the judc^ment dn Dilbagh singji» s case and in the cases of

U.P.iPunior Doctors Action Oommittee vs, B*Sheetal Nandwani and

tie Judgment ^f the Chandigarh Bench in the case ©f Brijirohan

J: Ors. vs, union of India (supra) would apply with full force

1^'



^ N .

4

V

X

- 9 -

In the instant case« flie applicant is# therefore, not entitled

to any opportunity of being heard before the issuance of the

inqpugned order»

12« 0«A»# therefore, fails and is accordingly disndssed*'

Ho costs|

{V^CmKAmUS)
MEMBER (J)

/NaresdV'

( S/R* ADK
VICE-CHAIRMAN (A)


