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entral administrativeTribunal
Principal Bench; New Delhi

New Delhi, this the 9 {t; day of July, 199%

HON 'BLE SHRI S.ReADIGE, VICE-CHAIRMAN (A)
HON'BLE SHRI P.C. KANNAN, MEMBER (&)

In the matter ofyg

ghri Gulghan Rail g/e Shri Manga Ram,
Trains Clerk, Nerthern Rallway,

L‘Jd}!ima. ecge oApplicmt
(By Advecateg= gshri B,S.Mainee)

Versus

Union ¢f India throughg

The General Manacer,
4 Notthern mii’way?e ’

Baroda House,
New Mhi.i
2¢ The pivisional Railway Manader,

Neorthern Railway,
Ferogzepury

3. The Chai nvan,
Railwvay Recruitment Board,
Jammu Tawd e e ¢« Respeondent s

(BY Advecat es=ghri P,S, hhendm)

ORDE R

By Hon'kle shri p,C. Kannan, Member (J)s

1, The applicant who worked as Trains Clerk under the
Respondents is aggrieved against the order dated 22,941992
passed by the senior pivisienal Operating Manager removing the
applicant from service with immediate effect on the ground
that the panel No. 217a dated 16.941991 of selected candidates
for the post of Trains Clerk grade 950-1500 (RPS) on which
the name of Sh, Gulshan Rai sethi son of Hans Ram Sethj

mder roll No, 1001018 is bogus and fraudently made out and
that the applicant'g name was not beme on the original and
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 authentjicated, pPanel No, 217 received from theRailway Recruitment
Board, Jammu=srinagar,
24 The case of the applicant is that in persuance of the
advertisement given by the respondents for recruitment of Trains
Qe rks in the grade of 9501500, he applied for the sameg
After holding a written examination as well as viva=voce, the
panel No. 217 dated 16,9,1991 (annexure 2-2) was formed and
sent te D.,R.M, Ferozepur Cantte an anothex#anel No. 2172 (annexure
a=3) containing 7 mere names including that ef the applicant was
formed and sent to D.R.M,, Ferozepur in October, 1991, The appli=
cant also received anadvicelfrom the Railwey Recruitment Beard
that his name has been recommended to DeR.M., Ferozepur fer
appointment to the said pest (Ammexure z-4), The applicant
was thereafter sent for training after verification of hig
antecedents and medical examinationg after undergeing the training,
the gpplicant was posted as Train Clerk by erder dated 3045 492
The applicant states that he fell sick from 22 ¢941992 and he
was informed that the respondents had decided to remove tle
applicant from the service arbitrarily withou&ho].ding any inquiry,
The applicant stated that even though the order of removal
was not served on him, hig Colleague s who have also been removed
from service on similar ground had met him and furnished a copy
we the"i’em"‘l order of removal (ammexure a-9) and states that
a similar order was also issued to him, $he applicant stateg
that action has been taken against him under rule 14(11) of
the Railvay gervants Discipline & pppeal Rules without holding
anY induiry taking the plea that it was not practicable or tht
there is any necessity conducting of D&AR enquiry under the
rules as the documentary preof to show that the applicant'sg
appeirtment was not gemntiine, It was also stated that ne witnegseg
are likely to come forward to associate in such an enquiryy The
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applicant contends that #he removal oxder is absolutely
arbitrary, discriminatory and unconstitutionald
3¢ The respondents in their reply denied that the applicant's
name found a place in the approved panel of selected candidates
(Annexure R=II)e An advertisement for 8 number of pests of

WA v ode/

Trains cnerkL_and the final selection panel No,217 dated
16,9,1991 was issued by the Board fer 8 candidates only (R-II)

The respondents further stated that panel 217 attached with

the 0.,A., which is fer 10 candidates is begus and fraudulently
made out, It was alse stated that panel 217=2A (AnNNEXUre «f=3)
which is for 7 candidates including the applicant and the selew-
ction letter of the applicant dated 7,10,1991 as annexure 2-4
were prepared fraudulently and are dogus, It was further
submitted that the mwll ne4 of the applicant as indicated in
the panel No. 217=2a dated 7410,1991 (Annex.a=3) and selection
letter dated 7,10.,1991 (Ammex, a=-4) 1s 1001018, However, as
per the records of the Bpard, the real applicant bearing

mwll no, 1001018 was one gh, Suresh Chand s/o sh, Jokhy Ram
(anneRX-2) (filed along with affidavitid=ted 31.8,1998), It was
alse submitted that final result was published in leading news=
papers (Ann,R=-III) which contained only 8 names whe were finally
selectedy The respondents also requested that the applicant
should produce the follow'ing recordgy (i) the result as
published by the Board in the newspsgpers on the bagis of which
he was selected and appointed by the Bpard; (ii) postal
registration receipt under which he sent the application;

(111) couwnter-foil of the postal order; (iv) the letter of
acknowledgement issued by the Recruitment Board and allocating
him a roll number; and (v) the advertisement :l.ri\the newsrapers
through which he was called for the written test and interviey
to shew that the candidate bearing his 1l number was called
fer the written test s&interview, The respendents, theee fore),

stated that as the applicant gained employment throucgh boaus
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records and he was not regularly selected and appointed

as railwey servant; it was noet considered necessary to give

an opportunity of hearing, The respondents alse referrcd te the
decision of the pincipal Bench in case of Sanjiv Kumar

Agarwal vs, Union of India (1987(3) SLJ (CAT) 353). Chairman,
Railway Recruitment Board, Jammu & Srinagar and Divisional
personal officer filed affidavits in suppert of their standj
4, we have heard ghri B.S.Mainee, counsel for the applicant
and shri P.S.Mahendru, counsel feor the responcents,

S, The main argument of the learned counsel for the applicant
has been that the order under challenge has been made under
rule 14(ii) of the rules dispensing with inmiuiry en the

ground that it is not practicable to cenduct a D&AR inquiry

as provided in the rules and no witnesses are likely to

come forward to associate in such an inquiry, He submitted
that there has been ne threat to witnesses or that any effort
has been made to show that it is not practicable to hold an
inquiry, He also referred to the proceedings of this Tribunal
on 4,8,1998 in which the departmental file was produced, after
the perusal of the notings in the file, this Tribunal observed
that in the file! produced befere it no reasons of the

Compe tént authority were recorded to show why a regular inquiry
was not pessible, In the light of the judgement of the Hon'ble
Supreme Court in the case of Jagdish Mitter vs, UOI (AIR 1964
SC 449) and other pronouncements ef the judicial bodieg, he
submitted that the order of removal passed in this 0.A. is
liable to be struck dewn,

6s Sh. Mahendrys counsel for respondents referred te the
judgement of the Chandlgarh Bench of this Tribunal in oA 1167/92
and 15 other cases in which identical 1i:-sue arising out of the
ssme panel which is the subject matter of this 0.A. and other
casesg and submitted that in the light of the findings of the
Tribunal in those cases, the Q.a. ig - — to be rejectedy




Te We have carefully considered the submissions of/ the
counsel for beth the parties and perused the pleadingsd

8e shri Mainee, counsel for the applicant has contended that
before issuing the impugned order under rule 14(ii) of the
Rules digpensging with the induiry, the competent authority is
required to record reasons to show why regular inquiry was not
possibley He referred to the judgement in the case of Jagdish
Mit®exr vs, UOI (Supra) in which Hon'ble supreme ourt observed
that when the termination of the public servanttsgervices

can be shown to have been ordered by way of punishment thenm it
can be characterised either as dismissal or removalfrom
service, It is also now settled that the protection of Arty 311
can be invoked not enly by permznent public servants, but alse
by public servants who are employed as temporary servants,
or probationers and so, if a temporary public servant or a
pwbationer is served with an order by which hi§éervices are
terminated, and the order unambiguously indicates that the
said termination is the result of punishment sought to be
imposed on him, he can legitimately invoke the pmbection of
Arte311 and challenge the validityy of the said termination
on the ground that the mandatory provisions of Art, 311(2) have
not been compiled with, In thelight of the above observationg
of the supreme Qurt, he submi:.ted that the impugned order

is arbitrary, violative of the principles of natural justice

and also violative of Gnstitutiony The Perusal of the ahove

Judgement shows that in that case the appellant was appointed as

temperary government Servant and his appeintment was continued

from time to time, on the basig of a complaint receiveqd against

the appellant, matter ywas investigated and his services were
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terminated as he was found undesgirable to be reta in government

\”éervice. Judcements of this Tribunal in the case of Om Dutt Vs,

and

Union of India (1995(2) Vol.19 ATJ Pe24)/in the case of sShri Sheo

Bahadur Yadav vs, Union of India & Ors. (ATR 1988(2) P, 384)were
also referred to, The facts of those cases are not similar to the
facts in the present case, In t-h:ls O.As the ground taken by the
respondent is that the select panel is itself a fabricated one
and, therefore, the appointment of the applicant has become void,
As no legal right flows from a void order the applicant cannot
claim protection under the gervice Rules, Hence, the termination
drder cannot pe questioned by the applicanty

9 The case of the applicant is that he was empanelled for
appointment as a Trains Clerk with roll No.1001018 in terms of
amexure p-3, The regpondents denied the same and pmduced the
relevant records to show that the particular roll numberwas not
allotted to the applicant and also required the applicant toproduce
the letter received by him from the Recruitment Board indicating the
ll number, the advertisements issued by the Board regarding the
roll numbers of successful candidates who were qualified for intere
view, viva-voce and finally selected candidates. The Chai mman, Railway
Recruitment Board has alsofilediaffidavit and stated that panel 217a
(amnexure a=-3) under which the applicant has claimed that he

was gelecte®d for the said post is not genuine and isg a

fabric-ted one, He also stated that all the fileg relating to the
said recruitment have been selzed by the C,B,I, and a criminal

trial 1s pending, The other senior officers of the Railways hawve

also filed affidavits to show that the panel under which the
applicant has claimed to have been recommended by the Railway
Recruitment Board is a fabric:ted one, The applicant has not filed
any = documentary evidence to show that he was allotted the mll
number as given in Annexure a-3 and that he appeared in the

" -
0000.7.'.
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" written test and viva-voce, In the facts and cirdumstances,

we are inclined to agree with the respondents tﬁat panel 217A
dated 7410,1991 under which the applicant claims that he was
recommended for appointment as a Trains Clerk is not a genuine
one, It may also be mentioned that a bunch of similar 16 original
applications filed before the &mﬁ@?}angz)gf‘?ll§‘ggbmu
in the cace of Brij Mhan Vs, UOI & Ors, Lﬁ!erein,r_he impugned
order was similar to the one in the present O.A., e question

for depermination was coined in the following wordss

"whether the selection/appointment to a public/
Govts service allegedly based on forged/fake or
fraudulently made selection panels can be tere
minated without affording any opportunity of
being heard to the aggrieved individual?®

10, after discussing the entire case law on the subject
including the Judgement of the Hon'ble Supreme Cpurt in the
case of vUnion Territory of Chandigarh vs, Dilbagh Singh & Ors.
(AIR 1993, SC 796) and U.P. Junior Doctors action Qommittee

vs, B, Sheetal Nandwani (AIR 1991 SC page 909)3the Tribunal

came to the conclusion that the order of removal from the

post was not the result of any misconduct on the part of the
applicant but 4g the outocome of some acts which occurred

and are antecedent inpoint of timey In the clrcumstances, the
Tribunal upheld the rénuval ordery As in the case of Brij

Mohan, in the instant case also the respondents have clearly
shown that the applicant was not included inthe select panel
217/ when the respondents came to know about the forged panel
217a wder which the applicant was appointed, they took iwediate
steps and issuved the impugned order removing the applicant from
sexvice, we,therefore, d not find any illegality, infirmity

or arbitrariness in the action of the respondents, Morever,

as observed in Brijmohan's case (Supra) thig impuoned order
cmnot be termed as an outoome of any misconduct en the part

of the applicant necessitating any inquiry before its issuance,

Infact the issuance of impugned order is the outcome of some acts
of forgery by vested individuals which occurred and are
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v/
antecedent inpoint of time; before the applicant\could actually

take up the position as T,Cewlth the respondent Railways and

settle ti®reto, It is needless to gointo the controversy as to

who actually is responsible for the preparation of forged panel
217a (annexure A-3) whernon the basis of their investigations the
respondents have found that amnexure A=3 is forged and the applicant
actually has not succeeded in the selection and whensteps have
already been taken to registex;case in the police, On this aspect
we can reproduce the observations made by the principal Bench

in case of Sanjeev Kumar Agarwal vs. Union of India & Ors

(1987 (3) (CAT) SeLeJe353 inpara 13 which reads as underg-

"It is umecessary in this case to go into the question

as towho is responsible for this fraud or mistake, Suffice
to note that these candidates had not qualified - for
appointment and were offered appointment eitheras a result
of mistkae or fraud, Those who qualified for appointment
were not offered appointment, Thelr roll numbers were
utilized by tl'ﬂe applicants either incollusion with some
other officersand of thestaff gelection Oommission to
secure their nominations &ikxk for appointment of the offer
was made by mistake of someone, It is en the basis of

such nominations that the agppointment letters were issued,
If the applicants had not taken the tests at all and yet
on receiving the offer of gppointment which clearly stated
that the gtaff gelection Commission had nominated them to
join this post accepted the offer, they must be taken to
be party to the fraud or at least to be labouring under
the miateke for if they had not appeared for the test,
they could not have been selected by the Staff Selection
Commission and nominated for appointment, That they aid
not appear for the test was known to the applicants and
yet they did not disclose that fact and joined the post{
The staff gelection Commission and the appointing authority
must, therefore, be held to have acted under a mistake

or were induced to make the offer of appointment by
fraudulent means thouch it could not be said with certainly
as to who was guilty of fraud, In any event, the appointe
ment would be vitiated, Such appointments would be of
candidates, who were not eligible to be appointed under
the Rules, when such appointments are terminated, it
would be allowing the applicants to ablse the process of
the court if they granted any relief as a result of which
S\;grillzg:le :gpo:&tmntslare restored, Quashing such

o s o Imination would revive R

should never have been made"; B

11d  In the facts and circumstances, we are of the vieyw that
the judcement dn Dilbach singh's case and in the cases of
Us.PeBunior Doctors action Gommittee vs, B,Sheetal Nandwani and
tle judgement ¢f the Chandicarh Bench in the case of prijmohan
& OL'ss Vs, Union of India (supra) would apply with full force

o
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in the instant case, The applicant is, therefore, not entitled
to any opprortunity of bedng heard before the issuance of the

impugned order,
The Oo.hs, therefore, fails and is accordingly dismissedy

12,

No c:ostas{?é

R < /’%0& :
(P o C.KANN &N) ( SJRe 'ICB?
MEMBER (J) VICE-CHAIRMAN (A)

/Nare st/



