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Shri H.K.Sahu (IRAS),
C/o Padmalochan Salu,
At/P.0O. Baliapal,
Distt. Ealasore,
(rissa-756026.

Shri Ajit Kumar (IRAS),
S/o Shri Ramsis Singh,
406, Rentral Flat,
Conguer Bag Colony,
Patna-800020.

Shri Audimtlapu Suresh (IRAS),
S/o Shri A.S.George,

House No.40-145C, Bangarpet,
Karr.ool-518004.

Shri S.Krisknamurthy (IRAS),
S/c Shri S. Sinnanna Ccunder,
2/12-3 Chandhaipet,

P.O. Kolkepur,

Cistt. S&lem,
Tamilnadu-636303

Shri P.K.Acggarwal (IRAS),

S/o Shri Framod Pras Aggarval,
¢/o Indiar Trading Cil Compary,
Park Road, Cecljhar,

Gorakhpur.

Shri G. Sreenivas Eao (IRAS),
S/o Shri G. Keere Raju,

C/c Shri S.V. Prasad,

"Modern Plans",

Governorpet,,
Vijayawada-52002.

Shri C. Sreernivasa Reddy (IRPS}),
§/o Shri G.V. Subka Reddy,
10-30, Maruthi Nagar,
Tirupathi-517502.

Shri Hari Krishknan (IRES),
S/c Shri P.N.Krishna Nair,
Srisschnam,

P.0O. Thodupuzha,
Kerala-685584.

Shri R.K.Sinha (1RTS),
P-4/2, Aditi Apartment,
Rlock D-1, Janakpuri,
Mew Celhi-110056.

Dr. Vivek Sharria (IRTS),
£/o Dr. S.K.Sharma,
‘D-702, Saraswatli Vihar,
Delhi.
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Stri Vivek Srivasteva (IRTS),
S/o Skri K.K.Srivastave,

C/o Shri S.K.Yogeslwar,

3%9, Munfcrd Ganj,
Ellahabuad-211002.

Shri Jditendra Srivastave (IRTS),
S/c Shri K.K.Srivastava,

2-A, Malvive Road,

Cecrge Town,

I1lahalb&d-2110C2.

Shri Y. Nagencra Babu (1RTS),

£/¢ €hri Y. Rama Moharn: Eao,

NB-270, Behind Govt. jurior College,
koth:GUDAM Collieries;

Distt. Khammam,

Ar.dhra Precéesh-507101

Shri Vasudeva Eao Alam (I1RTS)
€70 Shri 2lam Sriraria Murthy,
42-35-16, Brirc¢avanam,
Akki#yya Palar,
Vizakhapetnam-530016.

Shri Shesrad Mitie (IRTS),
S/c Stri Jagdish Mitra,
E-42, Sector-2, Mchannagar,
Luclnow=-22€6(CG6.

Shri Scumitra Mazvncar (IRTs;,
€/0 Prof. R.P. Maz.unr:éGara,
leriyapur Gola,

Fa'rna-8C0CC4,

Shiri Branushali Sach:n Surendza (IRTS:,

/o Shr! Ehanuseti Surend:a Gopal,
54, Mahaleéxmi Nagar, Kolhapur,
Makar&shtra-416012.

Skri Deverdra Kuma:r (IRTS),
2-2-23/1,/4, Bach - rnbarpet,
byéeral:¢d,

Andhye¢ Pradesh--500013.

Shri Faviresh Kumar (IRTS),
S/o Justice D.P. &inha,

21, Bailey Rcad,
Palt1¢-8C000:.

firi G.C.Mwena (IRTS),

S/¢ Shri H.I..Meere,

Vill. BasccCia,

Teh. Allera,

Dist. Jhalewar (Rajesthan),
Fin. 3260313,

Sh:' €.C. Park:i (FFF),

I.iF Gffice,

P.0O. Al’purdua:r dn.,

M_F. Reilway,

ist. Jalpaiguri iWest Eengal)
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22. Shri Amit Vvardan (IRTS),
s/o Dr. A.K.Pandey,
Navalaya, Buddha Colony,
Patna-800001.

23. Shri Upendra Chandra Joshi,
S/o Shri A.D. Joshi,
Amba Niwas,
Malli Biwari,
P.0O. Bhatia Parare,
Haldwani, Distt. Nainital,
U.P. 263139. .ess APPLICANTS

(By Advocate: Shri A.K.Behera)

& RSUS

1. U.0.I. through
the Secretary,
Railway Board,
Rail Bhawan,
New Delhi.

2. Principal,
Railway Staff College,
vadodara,

3. Secretary,
Uu.pP.S.C.,
Dholpur House,
Shahjahan Road,
New Delhi. +++s RESPONDENTS

(By Advocate: Shri P.H. Ramchandani)

JUDGMENT

BY HON'BLE MR. S.R. ADIGE, MEMBER (A)

In this O.A. Shri H.K. Sahu and 22
others had sought for a direction to the
respondents to allow them to appear in the
Civil Services (Main) Exam. (CSE), 1992
without requiring them to resign from their
respective services and to grant them all

consequential benefits.
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2. By interim order dated 22.10.92 the
respondents were directed to allow these
applicants to appear in CSE (Main), 1992
provisionally without regquiring them to
resign from ‘their respective services.
Accordingly these applicants did appear in
CSE (Main) 1992, of whom twce, namely Shri

Amit Vardan (1KRTS) Serial No.22 andsShri

Upendra Chandra Joshi Sl1. nc.23 uwsre successful,one

securing the IPS and.thedttxs.w,hila a-dnitte&y

the others were not able to improve their
position. The O.A. therefore survives in
respect of only these two applicants who now
seek a direction to respondents to appoint
them to those services on the basis of these
results.

3. Admittedly the two applicants were
appointed to IRTS (a Group A Service) on the
basis of CSE held between 1987 and 1990. The
scheme of the CSE comprises a CSE
(Preliminary) which works as a screening
test, the CSE (Main) followed by interview.
Thoce who qualify on the CSE (Preliminary) of
a particular year are allcwed to appear at
the Main Exam. of thst year after detailed
ccrutiny of the applications ¢nly if they are
eligible on the basis of the CSE Rules, 1992

which rave statutory force.
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4. The scecond proviso to Pule 4 CSE
Rules, 1992 lays down inter alia that a
candidzte allocated and appointed to the IPE
or a Group A Service on the basis of the
Ccivil Service 2 xam. held in 1990 cr earlier
years shall notg be eligible to appear in the
exam. being held in 1992 tunless he lLas first
resigned from the service. As upon detailed
scrutiny of their application forms after CSE
(Prel.) Exam., 1952 it was noticed that the
two applicants had nct resigned from IRTS,
Responcents declared thern: ineligiﬂa to
appear ir CSE (Main), 1992 in terms of the
eforessid rule.

5. Admittedly the validity of this rule
was challenged in a numker of applicatiors
filed before the C.A.T., who in its judgment
dated 20.8.90 ir OA-206/89 Alok Kimar & 61
Ors. Vs. UOI & Ors. upheld the constitutional
validity of rule 4. The appeals filed in
Kon'ble Supreme Ccurt by M.K. Singhania &
Crs. were dJismissed and the CAT's Jjudgment
was confirmed (1952Z Suppl. (1) SCC 594).

6. Lpplicant's counsel Shri Behera has
however invited our attention to *lke Hon'ble
Supreme Court's crder dated 10.9.93 in Civil
Appeal No. 5013 of 1993 A. Subkiah Vs. UOI &
Ors. ard avers thkat the ratio of that order
épplies squarely to the facts of the present
csse. Shri  Subbiahg & member of 'S.T.

communitylwas appcinted to the Indianr Revenue
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Service on‘ the balis of CSE, 1986 « Without
resi¢cning from that service he appeared n
CSE 1991 under the interim direction of CiT
as well as of Hon'ble Supreme Court, and
secured 29th position in the merit 1list and
thus qualified for IAS. As he was not
allowed to join fé; IAS in view of the

testriction imgpcsed by Rule 4, he approached
the CAT who dismissed his application,
against which he filed SLP No. 10648/93
renumbered as C.A. No. 5013/93. In their
order dated 10.9.93 (Supra) the Hon'ble
Supreme Court noticed the restriction imposed
by Rule 4 and observed that the vires of that
rule had been uphe:1d by them in
M.K.Singhe¢nia's case (Supra), and uncder the
circumstances respondent.s could . not
technicelly be feulted for not permﬁtting
Shkri Subbiah to join the IAS to which he Lad
been selected, he having nct resigned from
IRS before taking CSE,‘1991. Their Lordships

A
wentAto add

" we are, however, of the view
that keeping in view the facts

and circutmstances of this case,
sprecially that the appellant séyt
in 1991 exam. under the
directions <¢f this Court, he
should be giver the benefit of
the said exam. It "is not

disputed before us that several

candidates similarly situated who

sat in the Indian Civil Services

Erxaminations during the pericd

1986-90 without resigning their

jobs were given the Lkenefit of

their selection. It would be

travesty of justice if the

appellant. is denied the fruit of

his selecticn to the I.A.S.

St



We set aside the impucgned

judgment of the C.A.T. ard direct

the respondents to declare the

result and consequent merit of

the appellant in respect of tlhe

Indian Civil Services Exam.,

1991. He shall be entitled to

the appointment to the Indian

Administrative Service in the

year 1991 betch as a result of

the above said exam. 7The appeal

is allowed in the above terms.

No costs."
7. Review Petition No. 3294/93 filed by
Urion of India in respect of that crder was
dismissed by Hon'ble Supreme Court on
14.12.93 and Shri Subbiah was accordingly
directed ky DP&T's order dated 25.11.94 (Ann.
MA-2) to repcrt to the Directcr,
L.B.S.N.A.A., Mussoorie cn 18.12.94 as a
member c¢f IAS, 1592 batch (CSE, 1991).
8. The dquestion we are required to
determine is whether the two applicants

before us car get the kenefit of tlre judgment.

in Sublieh-'s case (Suprea) or nct.

S. In this connection Shri Ramchandani
has invited cir attention to the &ddl.
afficavit dated 7.10.96 filed by the
respcndents «&nd has emphasised that the
constitutioral validity of the restriction
contained in Rule 4 having Lkeen upheld by the
Fer'ble Supreme Court in Singhania's case
(Supra), the Tribunal was hbound absolutely Ly
the: law declared by the: Hon'ble Supreme Court
trder Art. 141 of the Constitution, ard any

orders passed by them that may be contrary to

/A
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ste law laid down, fcr avoiding hardship and
ir order to give complete justice)could not
be relieé upon to grant relief in a marner
cor.trary to the settled pcsition of law laid
down by them. He erphasised that under
Article 142, the Ecn'ble Supreme Coirt was
erpowered to make ary order necessary for
Going complete justice in ary case or matter
Lefore it which power was nct vested in the
Tribtnal, which was bound by the lew laid

Gewn by the Hon'ble Supreme Court.

10. We cee considerable force in these

ragarding Article 142
submissions‘pnd notice that there are several

features in the Hon'ble Supreme Court's
judgment in Subkiah's case which distinguish
it from the case before us. Firstly we
rotice that the Hon'ble Supreme Court has
granted the relief t¢ Shri Sukliiah keepirg ir

view the facte and circumstances of that_cese

(emphasis supplied). Seccndly we rctice that
one. c¢f these facts and circumstances wlich
distingi ish that case from the present ¢ne is
that Shri Sukkiahk wae allcwed tc appear in
tke 1991 C.S. Exam. nct only on the interim
directicn of the Ciat but upon that of tre
lion'ble Supreme Ccurt itself. an the present
case befcie us the applicarts appeared upon

the interim directions ¢f the Trikunal alcne,

7\



ar not of the Hon'ble ESupreme Court.
Th’1dly we nctice that the Hon'ble Swp reme
Court granted relief to Shri Subbish on the
basis of the fact that teveral candidates
similarly sitvated whc <cat in CER  held
belween 1986-90 withcut resigring their lcbs
were ¢iven thLe Lkenefit of their selection.

The CSF in which thke applicants befcre us set
re:lsntes not 1o the period 198€--90 but the
yesr 1992.

11. In this connection Shri Ramchardani

has also invited cur attention to the HKHon'hle
Supreme Court's judgmert dated 7.12.93 inp
Jammu & FKashmir Fuliic Service Ccrmicsion &

1994(27) AT 564

cr¢. Vs. D-. NerincCer Mokan & Crs.L'In that
case sume persons were appointed or: ad hLoc
biegis in viclation ‘of statutory rules and
were later regularised in service by
purpctedly relaxing tihe rules. Svch acticn

-
K

was helé¢ as ultra vires the rules &&nd were

orcered t¢ be replaced by perscns regularly
recruited in accor@ance with the rules, While
disposirg of that case, tke Hon'ble Supreme

Court had observed (pare 11;

" inhis Couvrt in Cr. A.K.Jain Vs.
UOI (1992) 1% ATC 503 geve directicrs
unde: Ert. 142 to regularise the
tervices of the ad hoc  doctere
éppeinted on cr befcre 1.10.84. It is
a direction wurder Art. 142 on tle
peculiar facts and circimstances
therein. Therefore the High Court is
rct righi: in placing reliasrce or the
Judgment &s a ratic. to give tlLe
directions to the I&C tc consider the
cases c¢f tke Respcndents. Art. 1:7

Fower is  confined only to  this

Corrt....".
A
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12, Shri Behers has urged that the applicanti's
case is on all fours with Subbiash's case, and denial
cf the sama relisf to the applicants a2s was granted
to Subbieh would in effect be Whittling dun by
making fine and subtle distinctions® in the Hon'ble
Supreme Oourt's judgment in Subbish's case, which
is expressly forbidden vide Bombay High Dourt's
Judoment in K.,M,GChatate Ve, UOI AIR 1575 Bombay 324 .,
He has emphasised that as in Subbiah's case, so in tha
present one, the applicants were allowed to appser
provisionally in the CSE without resigning their
previcus service, and the two applicants having
succeeded cannot be deprived of the fruits of their
efforts in view of the Hon'ble Supreme Dburt's
judgment in Subbiah?s case holding that to do so would
be a Mtravesty of justice™ and the Hon'ble Supreme
Dourt by their judgment in Subbish'!s casa, despite
uphol ding the validity of Rule 4, having quashed the
Tribunal *s judgment and qranting relief to Shri
Subbishe Shri Bghera has also contended that very
recently the resgpondents hawe deletsd Rule 4 from
the CSE Rules, which is another rezson why the
relief should be granted to the applicants,

13, As stated above, the vires cf Rule 4 has been
upheld by the Hon'blg Supreme Oourt, and thes 1aw
having b-en declared by them, we are bound absclutely
by the samege Even if Rule 4 has been deleted from csf¢
Wles recently as contended by shri Behera, that

does not change the 1egal position that at the
relevant time it was good law as declarsd by the

Hon'ble Supreme Murt, In view of ~the features which

S~
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distinguish the present case from Subbish's case
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as noted in paragraph 16 sbowe and having regard

to the Hon'ble Supresme ourt's judgment in Or.
Narinder Mohan's case (Supra), we hold that not
withstanding the reliof granted by Hon'ble

Sup rema Court to shri Subbiah, having regard

to the lsw declared by the Hon'ble Supreme Oourt
them sel ves, we are precluded from granting the
relief prayed for by the spplicants on the lines
granted by the Hon'ble Supreme ourt to Shri Subbiah,

14, We place on record the fact that uwe

have arrivad at this conclusion after the most
caraful consideration of the entirs matter.

Apart from Subbiah's case(Supra) cited by applicants
counsael, no other case has been brought to ocur notice,
aftgr the Hon'ble Supreme Durt's judgment in MK,
Singhania's case, uhare despite the viras of Rule 4
being upheld the candidates were allowed to improve
their service without resigning from the service

to which they had been aprcinted, As recently as
14,10,86, the Tribunal in 0.A, No,2059/95 a.K.Cupta
V8, Secrstary, UPSC and others after noting the
judgment of the Hon'ble Supreme Oourt's judgment in
Singhania's case ( Supra) holding Rulae 4 in its
entirety as intraviresjhas repelled the challenge to
Rule 4(b) Civil Services Exam, Rules,1994 observing

interalia

"Those al ready in service cannot be
approximated to those, who are cutside
the service., A classification hetuenn
megnbers of a service and those who are
not manbers of a service, appsars to
be eninently reasocnable to us, An
unders tandable reason behind this can
be gleanad, If those in the service
who hawe bgen trained by the Govt.

at corsiderable cost and who have
acquired necessary expertiss to run
the service, are sllowed to go out leaving

S~
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the Govt, high and4 dry, solely to advance

their carser prospects, public adninistration

will be handicapped., The clock will be set
back to an extent, The forgmost objaect

in having a Civil Service, is to run public
adninistration efficiently and with
continuity., Carser advancanant, is subject
to this parsmount consideration,®

15, It is true that the said judment has not
noticad the Hon'ble Supreme Gourt's judgment in
Subbiah's case(Supra), but we have al raady notad
that the Hon'ble Supreme Court has granted shri

Subbiah the relief in thg facts and circunstances
of that case( enphasis supplied) and we have also
noticed some fesatured which distinguish the facts
and circumstances of his casa fruom the one basfore
us, Undaer the circumstance we find oursel ves in
agregment with Sshri mmchandani that the Hontble
Supreme Gourt granted relief to Shri Subbiah in
exarcise of the powers spscifically vestad in tham
undsr Article 14 of the onstitution, uhich is
not avallable to us, in view of Nargnder Mohan's cass
(Supra). No rulings or provisions of 1au on terary

to the abovs position hawe been bmught to oursel ves.

16, We are bound absolutsly by the law laid
doun by the Hon'ble Supreme Oburt them selves whe raby
the vires of Rule 4 has beegn wpheld, and under the
cireumstanca, we find ourselvas unable to arant

tha relief praysd fore

17. The 04 is disnissed, No costs,
/ (V{/Aa’wﬁ\ll\’\ y ,
( DR.a,veEDAVALLT ) ( 5.R.ANYGE
M8 er(J) MEMBER(R) .
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