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O.A. No. 2733 of 1992

New Delhi, dated the Sint January, 1997

KON'BLE MR. S.R. ADIGE, MEMBER (A)
HON'BLE DR. A. DAVALLI, MEMBER (J)

1. Shri H.K.Sahu (IRAS),
C/o Padmalochan Sahu,
At/P.O. Baliapal,
Distt. Ealasore,
C'r issa-756026.

2. Shri Ajit Kumar (IRAS),
S/o Shri Ramsis Singh,
406, Rentral Flat,
Conquer Bag Colony,
Patna-800020.

3. Shri Audimtlapu Suresh (IRAS),
S/o Shri A.S.George,
House KO.40-145C, Bangarpet,
Karnool-518004.

4. Shri S.Krishnamurthy (IRAS),
S/o Shri S. Sinnanna Gcunder,
2/12-3 Cbandhaipel
P.O. Kolbc.pur,
Distt. Solem,
Tamilnadu-626303

/

5. Shri P.K.Aggarwal (IRAS),
S/o Shri Framed Pras Aggarwal,
C/o Indian Trading Oil Company,
Pai]< Road, Gcljhar,
Gorakhpur.

6. Shri G. Sreenivas Fao (IRAS),
S/o Shri G. Keerc Raju,
C/c Shri S.V. Prasad,
"Modern Plans",
Governorpet,
Vijayawada-52002.

7. Shri G. Sreenivasa Eeddy (IRPS),
S/o Shri G.V. Suhiha Reddy,
10-30, Maruthi Nagar,
Ti rupathi-517502.

8. Shri Hari Krishnan (IRPS),
S/o Shri P.N.Krishna Nair,
Srisocbnam,

P.O. Thodupuz.ba,
Kera!! a-685584.

9. Shri RcK.Sinha (IRTS),
• F.-4/2, Aditi Apartment,

B2ock D-]. Janakpuri,
tiew Delhi-11005&.

10. Dr. Vive'k Sharr-a (IRTS),
S/o Dr. S.K.Sharma,
•D-702, Saraswati Vihar,
Eielhi.
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11. niii ViveK Srivastt'va (IRTS),
S/o Slri K.K.Srivastavc'/
C/o Shr: S.K.YogesLwar,
5.'-:9, Munfcrd Ganj,
?.] lahabad-21100?.

'.2, Shri Jitendra Erivastava (IRTS),
S/o Shjj K.K.Srivastava,
2-A, Malviva Road,
Cec rge Tovn,
7'llahabc<d-211002.

13. Shri Y. NagencTi a Babu (IRTS),
F/C' Shri Y. Rama Mohcin Rao,
HB-270, Behi:>d Govt. jvmior College,
Botl.i;GUDAM C;onierie&,
Distt. Khctinmam,
Ar.dhra Pi'cdesh-507101

14. Sihri Vssudevci Rao Alain (3.RTS)
Fi/o Shri Alam Srirarifi Murthy,
49-35-16, Brirclavanain,
Akkryya Pal an;,
Vizakhapctnani-530016.

Shri Sl.arad Kitic (IRTS),
S/o Shri Jagd;U>h Mitra,
B-43, Sector-A, Mokaniiagar,
Luclnow-2 2 6 C 0 6.

16. Shri Soumit ra Mazvndar (IRTi-i),
S/'o Prof. B.P. Mazi.ridara,
Dciriyapiu Gola,
Fair:a-8C0CC4.

17. Sh]-i Bhanuyfali Sachln Surend: a (IRTS),
S/o Shr;" Bhanusct i Surendr a Gopal,
5t:, Mahalc:«mi Nagar . Kolhapvi ,
Maharashtra-A]6012.

18c Shri Devendra Kumar (IRTS),
2-23/1/4, Bach - 'mbarpeit,

byderabc-d,
Andhrc Pradesh-500013.

19. Shri Eav 'resh Kum--r (IbT^'S),
E/o Justice D.Pc F.inha,
21, Briiley Rec<d,
pa^. i i -ecooo:.

20. j-i G.c.i\^o#ina (iR':;s;,
S/o Shri H.I..Mtera ,
Vi 1] . Ee&r c f: a,
Teh. Allera,
Piiil. Jhalc^ar (Raja? than),
PIPc 32603-"^.

/I Sh;:." S.C. Pcu'fd (FPF),
I- J' Office,
P.O. Al.'' purduy.'^ Jr .,
M-F. Railway,
I'ist. Jalf.-aiguri (I'ost Bengal)
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22. Shri Amit Vardan (IRTS),
S/o Dr. A.K.Pandey,
Navalaya, Buddha Colony,
Patna-800001.

23. Shri Upendra Chandra Joshi,
S/o Shri A.D. Joshi,
Amba Niwas,
Malli Biwari,
P.O. Bhatia Parare,
Haldwani, Distt. Nainital,
U.P. 263139.

(By Advocate; Shri A.K.Behera)

VS RSUS

1. U.O.I, through
the Secretary,
Railway Board,
Rail Bhawan,
New Delhi.

2. Principal,
Railway Staff College,
Vadodara,

Secretary,
U.P.S.C.,
Dholpur House,
Shahjahan Road,
New Delhi. • • • •

APPLICANTS

RESPONDENTS

(By Advocate: Shri P.H. Ramchandani)

JUDGMENT

BY HON'BLE MR. S.R. ADIGE, MEMBER (A)

In this O.A. Shri H.K. Sahu and 22

others had sought for a direction to the

respondents to allow them to appear in the

Civil Services (Main) Exam. (CSE), 1992

without requiring them to resign from their

respective services and to grant them all

consequential benefits.
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2. By interim order dated 22.10.92 the
respondents were directed to allow these
applicants to appear in CSE (Main), 1992
provisionally without requiring them to
resign from their respective services.
Accordingly these applicants did appear in
CSE (Main) 1992, of whom two, namely Shri
Amit Vardan (3ETS) Serial No.22 andShri
upendra Chandra Joshi 81. no.23 uare successful.one
.souring the IPS and the-I»dnlttedly
the others were not able to improve their
position. The O.A. therefore survives in
respect of only these two applicants who now

seek a direction to respondents to appoint

them to those services on the basis of these

results.

3. Admittedly the two applicants were

appointed to IBTS (a Group A Service) on the

basis of CSE held between 1987 and 1990. The

scheme of the CSE comprises a CSE

(Preliminary) which works as a screening

test, the CSE (Main) followed by interview.

Those who qualify on the CSE (Preliminary) of

a particular year are allowed to appear at

the Main Exam, of that year after detailed

scrutiny of the applications c-nly if they are

eligible on the basis of the CSE Rules, 1992

which have statutory force.

/K
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4, The second proviso to Pule 4 CSE

Rules, 1992 lays down inter alia that a

candidate allocated and appointed to the IPS

or a Group A Service on the basis of the:

Civil Service 3 xam. held in 1990 c r earlier

years shall n©t0 be eligible to appear in the:

exam, being held in 1992 unless he has first

resigned from the service. As upon detailed

scrutiny of their application forms after CSE

(Prel.) Exam., 19S2 it was noticed that the

two applicants had net resigned from IRTS^

Respondents declared them ineligihfiE. to

appear in CSE (Main), 1992 in terms of the

aforesaid rule.

5. Admittedly the validity of this rule

was challenged in a number of applications;

filed before the C.A.T., who in its judgment

dated 20.8.90 in OA-206/89 Alok fCtirar & 61

Ors. Vs. UOI & Ors. upheld the constitutional

validity of rule 4. The ap'p:eals filed in

Kon'ble Supreme Court by M.K. Singhania &

Crs. were dismissed and the C;AT's judgment

was confirmed (19S2 Suppl. (1) SCC 594).

6. Applicant's counsel Shri Behera has

however invited our attention to the Hon'ble

Supreme Court's order dated 10.9.93 in Civil

Appeal No. 5013 of 1993 A. Subbiah Vs. UOI &

Ors. and avers that the ratio of that order

applies squarely to the facts of the present

case. Shri Subbiah^ e member of 'S.T.

community^was appcinted to the Indian Revenue

/X
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^ ^ -1
Service on the b^s of CSE, 1986 .Without

resigning from that se^rvice he appeared ;.n

CSE 1991 under the interim direction of

as well as of Hon'ble Supreme Court^ and

secured 29th position in the merit list and

thus qualified for IAS. As he was not

allowed to join /he IAS in view of the

testriction imposed by Rule 4, he approached

the: CAT who dismissed his application,

against which he filed SLP No. 10648/93

renumbered as C.A. No. 5013/93. In their

order dated 10.9.93 (Supra) the Hon'ble

Supreme Court noticed the restriction imposed

by Rule 4 and observed that the vires of that

rule had been uphe:ld by them in

M.K.Singhcnia's case (Supra), and under the

circumstances respondents could not

technics lly be faulted for not perrr.t^ing

Shri Subbiah to join the IAS to which he had

been selected^ he having net resigned from

IPS before taking CSE, 1991. Their Lordships

went^to add

" Vve are, however, of the view-
that keeping in view the facts
and circumstances of this case,

^ /

specially that the appellant saj)tt
in 1991 exam. under the

directions cf this Court, he
should be given the benefit of
the said exam. It is not
disputed before us that several
candidates similarly situated who
sat in the Indian Civil Services
Examinations during the period
1986-90 without resigning their
jobs were given the benefit of
their selection. It would be

travesty of justice if the
appellant is denied the fruit of
his selecticn to the I.A.S.
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We set aside the impugned
judgment of the C.A.T. and direct
the responde^nts to declare the
result and consequent merit of
the appellant in respect of 11-.e
Indian Civil Services Exam.,
1991. He shall be entitled to
the appointment to the Indian
Administrative Service in the
year 1991 bctch as a result of
the cibove said exam. The appeal
is allowed in the above terms.
No costs."

7. Review Petition No. 3294/93 filed by

Union of India in respect of thcit crder was

dismissed by Hon'ble Supreme Court on

14.12.93 and Shri Subbiah was accordingly

directed by DP&T's order dated 25.11.94 (Ann.

MA-2) to report to the Director,

L.B.S.N.A.A., Mussoorie on 18.12.94 as a

member of IAS, 1592 batch (CSE, 1991).

8. The question we are required to

determine is V'hether the two applicants

before us can ge^t the: benefit of the- judgment,

in Subbich 's case (Supie.) or not.

9. In this connection Shri Ramchandani

has invited car attention to the addl.

affidavit dated 7.10.96 filed by the

respondents ccnd has emphasised that the

constitutional validity of the- restriction

contained in Rule 4 having been upheld by the

For.'ble Supreme Co.urt in Singhania's case

(Supra), the Tribunal was bound absolutely by

the law declaied by the Hon'ble Supreme Comrt

tnder Art. 141 of the Constitution, and any

orders passed by th€:m that may be contraiy to

/K
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the law laid down, for avoidins hardship and

ir. order to give complete justice^ could not

he relied upon to grant relief in a manner

c<jr.trary to the settled position of law iaid

down hi them. He enphasised that under

J^rticle 142, the Ecn'ble Supreme Coi rt was

pmpowered to make any order netcessary for

doing compiete justice in ai.y case or matter

before it which power -'es not vested in the

Tribvnal, which v/as boun*d by laid

ccwn ty the Hon'ble Supreme Court.

2^0. We see considerable force in thesg
regarding Article 142

subniissions/ard notice that there are several

f satires in the Kon'ble Supreme Ccvirt's

judgment in Subbiah's case which distinguish

it frc-m the case before us. Firstly we

notice that the Hon'ble Suprem^e Court has

granted the relief to Shri Subhiah

view the-, facts and circ;umstatu:es of thcit case

(emphasis supplied). Secondly we notice that

one of these facts anci circumstances wl'.ich

distingiish that case from the' present c.ne is

that Shri Subbiah was allowed to appear in

the 1991 C.S. Exam, net only on the interim

directicn of the C/vt but upon that of tie

Hon'ble Sup^reme Coijrt itself. In the present
erase befcie us the applicants appeared upon

the interim directic>ns cf the Tribunal alone,

/}\
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an<7 not of the. Hon'ble Supreme Court.

Tb;idly we notice tbat t.he Hon'ble Si^ronie

Court granted rt^lief to Sbri Subbieh on the

basis of the fact that teveral Cctndidates

simiiarly situated who sat in C£h held

belvten 1586-90 without resigning their jobs

were given the; benefit of their selection.

The CSF in which the applic^ants befc.re us set

rt;j("te£ not to the period 1986--90 but tlio.

yecr 1992.

11. In t his conntiction Shu i Ramchardani

has also invited cur attention to the Hon'tOe

Supre;irie Court's judgment dated 7.12.93 in

Jammu & ?r£shmir Fi t lie Service Ccnr;.: csion
1994(27) aTC 56^

c? f . Vs. D:'c Nerinde;! Mohan & Crs.^ In thctt

case some persons were appointed^ c-n ad hoc

bi-.sis in xdclation of statutory rules and

were later reouiarisec in service by

purpotedly relaxing tie rules. Such action

was held as ulti a vires the rules and were'

ordered tc» bt- replace^d by perscins regulaily

recruited in accordance with the rules*While

disposing of that case, the- Hon'bJe Supreme

Court had observed (para

Ihis Court in Cr. A.K.Jain Vs.
UOI (1992) 15 ATC 503 gave directions
undo: Art. 142 to regularise the
c^ervices of the ad hoc doctc i s
appointed on or befcre 1.10.84. It is
a direction ur der Art. 142 c.n i he
pc-oiu iar facts and cii tu mstances
t.herein. Therefore the High Cc^urt is
net right in placing reliance on the
judgment as a ratic - to give the
directions to the; rt-C to consider the;
cases cf the Respondents. Art. i 'i
povn-r is confined onlv to this
Cou rt....".
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12, Shri Sehara has urged that the applicant's

case is on all fours with Subblah's case, and denial

of the same relief to the applicants as uas granted

to Subbieh uould in effect be 'Whittling down by

making fine and subtle distinctions w in the Hon'ble

Supreme Oaurt's judgment in Subbiah's case, uhich

is expressly forbidden vide Bombay High Court's

judgment in K.fl.Ghatate Vs. UOI Al R 1975 Bombay 324 «

He has emphasised that as in Stfcbiah's case, so in tha

presrf)t one, the applicants uera allowed to appear

provisionally in the CSE without resigning their

previous service, and the two applicants having

succeeded cannot be deprived of the fruits o'' their

efforts in view of the Hon'ble Supreme Court's

judgment in Subbiah's case holding that to do so would

be a "travesty of justice" and the Hon'ble Supreme

Court by their judgm^it in Subbiah' s case, despite

upholding the validity of Rule 4, having gusshed the

Tribunal's judgment and granting relief to Shri

Subbiah, Shri Behera has also contended that very

recently the re^on dents hav« deleted Rule 4 from

the CSE Rules, which is another reason why tha

relief should be granted to the applicants,

13. As stated above, the vires cf Rule 4 has been
upheld by the Hon'ble Supreme Court, and the law

having b declared by tham, we are bound absolutely
by the same# Even if f^jle 4 has be^ deleted from CSE
.^lles recanUy as contended by shri Behera, that
does not change the legal position that at the

relevant time it was good law as declared by the
Hon'ble supreme Court, In view of the features which
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distinguish the present case Trom Subbiah's case

as noted in paragraph 10 dbo ve and having regard

to the Hon'ble Supreme Oiurt's judgm^t in Or.

Narin der Mohan *3 case (Spp ra^y we hoid that not

withstanding the relief granted by Hon'ble

Supreme Court to Shri Subbiah, having regard

to the law declared by the Hon'bla Supreme Oourt

themselves, we are precluded from granting the

relief prayed for by the applicants on the lines

granted by the Hon^ble Supreme Court to Shri Subbiah.

14. ije place on record the fact that we

have arrived at this conclusion after the most

careful consideration of the entire matter.

Apart from Subbiah's C3S8(5upra) cited by applicants

counsel, no other case has been brought to our notice,

after the Hon'ble Supreme Court's judgment in M.K,

Singhania's case, where despite the viras of Rule 4

being upheld the candidates were allowed to improve

their service without resigning from the service

to which they hsd been appointed. As recently as

14.10.96, the Tribunal in O.A. No,2059/95 A.K.Cqota

\]s» Secretary, UP5C aid other® after noting the

judgment of the Hon'ble Supreme Court's judgment in

Singhania's case ( Supra) holding Rule 4 in its

entirety as in tra vires^ has rgp ailed the challenge to
Bjle 4(b) Ci vdl Services Exam, Rules, 1994 observing

in teral ia

"Those already in service cannot be
approximated to those, who are outside
the service, A classification betweB/i
members of a service and those who are
not menbers of a service* appears to
be eninently reasonable to us. An
understandable reason behind this can
be gleaned. If those in the service
who have been trained by the C3d vt.
at considerable cost an d who ha ve
acquired necessary expertise to run
the service, are allowed to go out leaving



7 _
* >

N -•N

- 12 -

tha Qovt. high an dry, solely to advance
their career prospects, public adninistretion
uill be handicapped. The clock will be sat
back to an extant. The fore^Jost object
in hawing a Civil Service, is to run public
adri in is t ration efficiently and with
continuity. Career advan ceTian t, is subject
to this paramount consideration,"

15, It is true that the said judgment has not

noticed the Hon'ble Supreme Court's judgment in

Subbiah's ca3e(Supra), but we hava already noted

that the Hon'bie Supreme Court has granted Shri

Subbiah the relief in the facts and circunstances

of that casB( emphasis supplied) and we have also

noticed some features which distinguish the facts

and ci rc'jms tan ces of his case from tha one before

U8, lAider the circumstance we find ourselves in

agreement with shri Ramchandani that tha Hon'ble

Supreme Court granted relief to Shri Subbiah in

exercise of the powers specifically vested in th^

under Article 142 of the Constitution, which is

not available to us, in view of Nar^der Mohan's case

(supra). No rulings or provisions of 1au contrary

to the above position have bean brought to ourselves,

are bound absolutely by the law laid

down by the Hon'ble Stprema Court themselves whereby

the vires of ftile 4 has oesn upheld, and under the

circumstance, we find ourselves unable to grant

the relief prayed for,

TheOAis dismissed. No costs.

/ug/

( OR, A.VeCAVALLI ) ( S.R.ACI^E)^
MEMBER(J) MStaERCA).
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