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1, To be referred to the Reporters or not?

(Judgement of the Bench delivered by
Hon*ble Wr, 3, P, Sharma, Wember)

The applicant, while working as Wall in the

works charge establishment of President's Garden,

was put under suspension w, e.f, 25th Plarch, 1988, The

Military Secretary to the President served a charge.

sheet dated 29,3, 1988 on 4,4, 1988 upon the applicant

with the following charge; —

,During the period March, 1987 to

to January, 1988, Shri Asi Mohammad, while

functioning as Mali on the work charge
establishment of the President's Gardens,
New Delhi, was assigned by superior officers,
from time to time, tasks that Malis are

required to perform, but he r.efused to perform
these,or did not perform them, Shri Asi
Mohammad is thus guilty of disobedience of
ordar,, dersllctlon of duties and negligence
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amounting to mlsconducty thereby rendering

him liable to disciplinary action against

him, "

The applicant submitted e detailed reply to the above

charga-sheet. An enquiry was ordered and Shri Sunil

Verma# lA&ASf Internal Financial Adviser to the President,

was appointed as Enquiry Officer and Shri R, S, Ohandari,

Section Officer (Admn,), uas appointed the Presenting

Officer, The applicant was provided the services of the

Defence Assistant, Shri R, A, Oarbari, The Enquiry Officer

conducted the enquiry according to the procedure applicable

to work charge employees in the President's Estate Garden

on the lines analogous to C, C, S.(CCA) Rules, 1965, After

i
theponclusion of the evidence, the Presenting Officer

8ub»itted his uritten brief on 29. 8. 1990 and the applicant

submittad his written brief on 26.10.1990. The Enquiry

Officer submitted the report to the disciplinary authority.
On 5.9.1992, the applicant uas serued with a copy of the

copy of the Enquiry O-flcer's report asking him for making

representation within 15 days of the receipt of the said

report. After considering the representation of the

applicant, the disciplinary authority imposed the major
penalty of compulsory retirement besidsa forfeiting the
entire period of suspension by the order dated 19.9. 1992.
2. In this application, the applicant has prayed for
the grant of relief that the impugned order of compulsory

J
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retiramant, etc., including the entire proceedings,

be quashed and the applicant be reinstated in service

uith all consequential benefits. The respondents

contested the application and in their reply, they

opposed the grant of the relief. It is stated that

the applicant has been given the fullest opportunity to

defend himself and that there were a number of complaints

against him by the supervisory off icar s/staff, that the

applicant uas not performing the work assigned to him

and refused to do the same. He was provided uith a

competent Defence Assistant and since the Presenting

O^ '̂icer uas hot a legal expert, his request for allouing

a lawyer to defend himself uas rightly disallowed which

s maintained by the appellate authority on the appeal

f ths applicant. Tha allegatlpn of biaa or of jjala fl^
act on tha part of the Garden Suparintandant. Shrl Mathur.
ia totaUy alaconcalvad and is an aftar thought to undo
tha result of tha enquiry. The applicant has crosa.
sxaainad tha ultnaasa, of tha .dainistration at length

any as 15 defence witnesses were examined by the
applicant. The trI «/««<• m

t doouaants uara also taken into
evidence by the Enquiry Officer uhn

» who was a senior Class I
Officer of IA&AS. The an<.« •Uagations made by tha applicant
Hat the Enquiry Officer hae

a pr^datarainad and prajudioad

a ,
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mind or that there uas a denial of reasonable opportunity

to the applicant, is only a figment of imagination on

the part of the applicant. There is no violation of the

principles of justice and fairplay. The enquiry has been

conducted on the lines of the C, C, S. (CCA) Rules, 1965

and the applicant uas given the fullest opportunity as

per those rules, though not specifically applicable to

his case. He also could have appealed against the

decision of the disciplinary authority, which he did not

do and he cannot now take the plea that there was no

right of appeal and the applicant also appealed against

the order of his suspension before the then Secretary

of the President on 25,3, 1988.

3. Ue have heard the learned oeuneel for the partiea
at length and parueed the reeorda. The learned counael

for the applicant assailed the order of punishment on

the ground that there are no rules or administrative

instructions regarding the disciplinary proceedings in

respect of the work charged employeed of the President's

Under
Gardens Establishment.^-the provisions of CCS (CCA) Rules,

19 65 by virtue of Rule 3 of Sub-rule(2), notification was

issued by the President on 25th May, 1959 and 27th Ouly,

1986 stating that the aforesaid rules are wholly excluded

from its application to stich employees. In view of this

• •*•5..,
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fact, it is argued that there a^'a no rules under which

the enquiry could have proceeded against the applicant

and in the absence of the specific rules on the subject,

the whole proceedings of enquiry are vitiated. The

learned counsel has supported his argument by the

authorities of Smt, Pramila Ghai Vs. Union of India,

1983, Vol. 2, SLR 619 and Rajeshwar Singh Vs. Union of

India 1990(l) SLR 24, Article 311 of the Constitution of

India lays down that no person who is a member of the

civil service of the Union or holds a civil post under

the Union, shall be dismissed or removed by an authority

subordinate to that by which he was appointed. Further,

no such person shall be dismissed or removed or reduced

in rank axcept aftsr enquiry in uhich he hae been informed

the Chergea ageinat him end given a reaaonable opportunity
of being heard in reepect of thoee charges. If there are

no statutory rules or administraUve instructions on the

Sijbject, then uell-knoun principles of natural justice

have to be folloued.as'ob serv ed by the Hon'ble Supreme

Court in the case of S. N. hukherji Us. Union of India,
reported in 1991, Supreme Court Cases (LiS) 242. rhus,
it is evident that uher. departmental authorities have
hold the prooeedlngs against the delinquent in a manner
inconsistent with the rules of natural justice and the
conclusion arrived at is wholly arbitrary, oaprldowa
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and no reasonable person could have ever arrived at

that conclusion, then the procedure adopted in the

enquiry or decision taken by the disciplinary authority,

are vitiated. In the light of the above, the contention

of the learned counsel for the respondents is that the

applicant has bean informed well in advance on his

representation dated 14,4, 1988 by a memo, dated 19,4,1988

that he is being tried by rules for a work charged employee.

The disciplinary rules regarding the uork-charged employee

state that the entire procedure laid down in the CCS(CCA)

Rules, 19 65 should be followed while initiating the

disciplinary proceedings against the accused employee

on the work-charged estiblishment without quoting any

reference to these rules as the CCS(CCA) Rules do not

apply to the uork.charged staff. Para. 20. 03 lays doun

the procedure for taking disciplinary action against

members of the uork-chergad etaff suspected pf offences

is prescribed in the CPUO flanual, 1/01.3, a copy pf the

same is annexed by the respondente to the counter as

flnnexure R-13. This contention of the learned counsel
for the applicant infer cad by the above authorities, have
no ueight because the applicant.before the ehpulry commenced,
use specifically informed that the principles of natural
justice shall be duly complied uith on the lines indicated
in the CCS(CCA) Rules, ,965. In fact, uhat is to b,

»8 seen
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is uhether the principlss of natural justice, i.e., giving

the fullest opportunity to the applicant to put up his

case,have been folloued or not, A perusal of the proceedings

of the enquiry goes to show that at every stage the applicant

has made certain well-drafted representations and also

numbered them and those representations have been decided

and orders passed by the Enquiry Officer and in some cases,

by the disciplinary authority. It goes to show that at

every stage of the pending enquiry proceedings, the

applicant has been duly heard and his grievance in any

respect whatsoever was met by giving a reasoned order.

We have also seen the file of the departmental proceedings

and ar« satisfied thfl^jt in the absence of any specific rules

on the subject of holdinrg the departmental enquiry, there

has been no violaUon of the well laid principles of

aiill part em,. If the contention of the learned

counsel for the applicartt is accepted as such, then any

person belonging to the class to uhich he belongs, i.e.,

an employee of President's Gardens Establisheent, can

nauer be proceeded against for any indiscipline or

".isconduct uhich pay arise in the course of his epployeent.
The notifioation issued by the President, excluding the
C.C.S.(CCA) Rules on application to the uork-charged
-Plpyees of the President's Gardens Establishoent, cannot
be a oeroanent bar in holding depart.ental proceedings

e,,,8,, ,
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against the delinquent employee. That notification

does not amount to excluding such employees being

deoartmentally tried. The main purpose to exclude

the work-charged employees, appears to be that they

are not on the permanent establishment as temporary

or permanent Gouernraent employees and their emoluments

are paid on the basis of work charged. Thus, in the

absence of any specific rules or administrative instruc

tions, it cannot be said that the applicant has in any

uay been prejudiced in the departmental enquiry.

4, The next contention of the learned counsel for

the applicant is that the charge served on the applicant

is Vague and lacks material particulars. The charge

against the applicant is that during the period March,

1987 to Danuary, 1988, he refused to perform the duties

of a Mali assigned to him, or did not perform them at all.

As such, he is guilty of disobedience of orders, dereliction

of duties, and negligence amounting to misconduct. It is,

therefore, argued that the applicant, uho is a work-charged

employee, was per force to meet the aforesaid vague charge,

which did not specify the details as to what particular

work which was assigned by his superior officers from

time to time, was not done. The learned counsel has also

supported the contention by the authority of Shri Surat

9
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Chand Chakravgrty Vs. State of Uest Bengal reported

in AIR 1971 SC 75 2. Their Lordships held that if a

parson is not told clearly and definitely uhat the

allegations are on which the charges preferred against

him.are founded, he Cannot oossibly, by projecting his

own i«agination, discover all the facts and circumstances

that may be in the contemplation of the authorities to

be established against him. The learned counsel has

also referred to the authorities of Tribhuvan Nath Pandey

Vs. Union of India, A. I.R, 1953, Nagpur, 138, where the

High Court held that vagueness in the charge is not

excused on th-, olea that the worker concerned should be

deemed to have known the facts or the same has come out

through the tfsposltion o'' the witnesses ulUeately. The

sephasls of the learned counsel has been on the fact that

the Enquiry Officer has repelled this contention on the

ground that by the deposition of all the witnesses, defence
as well ss prosecution, the contention is repelled. Another

authority relied upon by the learned counsel is A. L. Kalra
Vs. P4E Corporation of India Ltd., 1984 Lab. I.C.(SC) 961
where the Hon ble Supreme Court observed-that it la
obligatory on the employer to specify with precision and
accuracy the charge so that any acts post facto Incorpora.
tlon of some Incident, may not be cam^flaged as misconduct.
The learned counsel has also referred to the authority of
Stats of U.P. Vs. nohd. Sharif 1982 (2) SCC 376. In that
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Case, the Hon'ble Supreme Court held that uhen the

particulars with regard to date and time of the

incident were not given out and even the location of

the incident was not indicated in the vast forest uith

sufficient particulars, the plaintiff was obviously

prejudiced in the matter of his defence at the enquiry.

From the above cited law as well as the other authorities

relied upon by the learned counsel, that on the principles

of natural justice the employer has to giv® and furnish

the statement of allegations giving necessary particulars

and details which would satisfy the requirement of giving a

sonable opportunity to put up defence. However, none

f the authorities relied by the learned counsel has any

application to tha praaant Case uhan the statenant of

ifnputation of misconduct of misbehai/lour in aupport of

the Article Charge, has been enclosed as Annexure II to
the Article of Charge. Aperusal of the Annexure II at
POQS 86 of the paper.booA ahoua that the applicant has
been dul, informed of the time and date uh^ he refuaed
to do uorA or dieobefed the orders of his superior
officers. There ar e rsport s dated 13 3 igpo

"^87, 15. 4. 1987,
20, 4, 1987, 22, 4 19R7 ic c t n

• 22. 6. 1987, 23.7.1987,
.7. 1987, 21.8.1987, 2. 1.1988, 71 I988 nd

' • ''^988 and II.I.I988,
which go to show that tho r. 1•

applicant did not attend to the

r 8a
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work of I*!ali which was a part of his duty and thsra

is also a mention of certain memos. issued to the

applicant to some of which he had also replied, Uhen

the imputation of misconduct of misbehaviour is a detailed

one, running into 4 foolscape pages in 19 paragraphs, it

Cannot be accepted that the applicant was unaware or was

misled by the charge framed against him regarding dis

obedience of the orders, dereliction of duties aid

negligence in performance of the work of Mali on the

dates specified in the said imputation of misconduct.

In fact, a charge is an accusation giving the charged

official the facts which renders him liable for disciplinary

aetion on account of certain aota of omlsalon and comadaalon,
he authorities cited by the learned counsel for the

applicant, therefore, are not at all releuant and are out

of context In the facts and circumstances of the present
Case,

5. The learned counsel for the applicant also challenged
the initiation of proceedings against him stating that all
these were motivated at fhoOad at the instance of Garden Supdt.,
Shrl S.K. nathur. The said Shrl flathur

nathur was neither the
disciplinary authority of tho « w>• the applicant, nor uas the
appointing authority. He hap i®'•as also not been Impleadad
a respondent in this case Thase. The applicant had th«

. "3" rhe appre-

Ptocesdlngs uere Instituted uitb
I

• ..•12.,,
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a view to remov/lng him from service. But, his apprehension

Cannot at all be gathered, frora the circumstances of the

Case. If a superior officer pulls up someone working under

him, it does not mean that such a superior officer harbours

a grudge and intends to ureak vendetta. The contention of

the learned counsel is that the applicant has brought to

light certain misdeeds and abuse of power of the staff and

officers in the Garden Establishment and the Secretariat

and the applicant has, therefore, was found as an inconvenient

obstacle in their way. Ue have gone through the statement

of witnesses examined by the parties in the departmental

proceedings. Certain insinuations have been made against
Shrl Plathur, but, in fact, aa tha imputation of misconduct

goas to ahou, it uaa not tha ona auparuisory officar of tha
applicant, but a numbar of tham under whom he uorkad, i.e.,
Shri Nathi, Chaudhary, Shri N.R. yadau, s. 0. , Head Collector
SHri Ceu Karen, Chaudhary, shri 3undu Chaudhary, shri Ram
Praaed Chaudhary, and Shri Tulai Chaudhary hava made in
writing reports against tha applicant for „ »

ppiicant for not performing
ha dutres and for taking suitable disciplinary action.

3-.K.hath.esSupdt.(Cardana,infect,beatpbearthe brunt Of the applip,„t by isauino b- 1
y laauing him memps. and also

warning him to perform fK ^so ^perform the work assigned tn k-

sard tbat Initiation of diaoipiinary
Pfocaadingsare mptiuatad pnaapr tb^ sy haue baan alleged

1
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with mala fide intentions. Ttia Enquiry Officer in this

Case is a senior Class I officer of lAAS,

6, The learned counsel fctr the applicant also assailed

the proceedings before the Enquiry Officer to the extent

that he was not provided with the services of a lawyer

while the Presenting Officer was a legally trained person.

The learned counsel has referred to the authority of State

of Andhra Pradesh Vs, flohd, Saruar, 1971 (1) SIR 507,

Their Lordships had held that the question of granting

or refusing to grant permission to engage a lawyer is in

the discretion of the Enquiry Officerj but this discretion

has got to be exercised judiciously and not in a capricious

manner. In the circumstances of that case, it was held

that there was no proper exercise of discretion and as

such, the delinquent was handicapped in effective cros&>

examination of the prosecution of the witnesses. The

learned counsel has also referred to the case of C, L.

Subramanian Vs, Collector of Customs, Cochin, 1972 (3) SCC

542, In this Case also, the applicant was pitted against

the trained Prosecutor. It was taken to be a good ground

to allow the delinquent to engage a legal practitioner to

defend himself and it was held that the authority clearly

failed to exercise the power conferred on it under the

rules. Reliance has also been placed on the Board of

• ••• f
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Trust938 of the Port of Bombay Vs. Oilip Kumar Raghav/indra

Nath Nadkarni and Ors, reported in 1983(1) SCC 124, In

this Case alsOf the delinquent was pitted against the

two legal minds. In v/iew of this fact, it was held that

the delinquent was denied a reasonable opportunity to

defend himself, A similar vieu was taken in the case

of Shri D, K, Aggarual Vs, Haryana State Development

Corporation Ltd, and Others, 1991 (2) SCC 283, In this

Case, the Presenting Officer was a Legal Adviser and it

uas observed that the combat being unequal and entailing

miscarriage or failure of justice and denial of a reasonable

and real opportunity for defence. The position of lau is

quite specific that in a case where the Presenting Officer

is a Legal Adv/iser or expert in legal affairs, or a lawyer,

then the delinquent also should be provided with the

services of a lawyer to meat his defence. In the present

case, the Presenting Officer, on behalf of the Administration

was not a lawyer. The Presenting Officer, Shri R, S, Bhandari,

is 3,0, (Admn,) and as such, he cannot be equated with a

lawyer. The defence of the applicant was presented by an

equally senior Central Government employee. Or, R, A,Darbari,

During the course of t^ie arguments, the learned counsel

for the respondents has highlighted that Dr, Darbari has

also acted as a Defence Assistant earlier. While going

through the proceedings of the enquiry, the various
t I
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pietitiona or interlocutory applications filed before the

Enquiry Officer and the mode and manner of cross-examina

tion of the witnesses conducted by the Defence Assistant

itself goes to show that Or, Darbari has done full

justice with his ov/erall experience an*^ intelligence

and was an equal match in every respect to a Section

Officer, Shri Bhandari, who belongs to the ministerial

staff. The authorities relied upon by the learned counsel

for the applicant, therefore, are totally different and

do not fit in with the particular circumstances of this

Case, The Hon'ble Supreme Court considered the similar

situation in the case of State of Rajasthan Us, S, K,

Dutt Sharma reported in 1993, Vol. I, AT 3 565. Shri S. K.

Outt Sharma was a Member of the Rajasthan Administrative

Service and a disciplinary enquiry proceeded against him

and he was removed from service by an order of the

disciplinary authority dated 21.9. 1978. The delinquent

officer preferred a writ petition before the Hon'ble

High Court and the learned Single Judge dismissed the

same, but the Division Bench on appeal, set aside the

judgement of the Single Judge as well as the order of

removal from service. The Hon'ble Supreme Court, on

appeal by the State of Rajasthan, restored the judgement

of the Single Judge upholding the order of removal from

L
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service. One of the grounds taken by the Division Bench

in that case uas that the delinquent was not permitted

to engage a Legal Practitioner to represent him during

the course of the enquiry though the departmental nominee

uas a person in the rank of Deputy Supdt, of Police in the

Anti-Corruption Department, In that Caset the view

prevailed that the learned Single Judge uas that the

Defence Assistant was Shri Plalik, uho had remained

Prosecuting Insnector for a number of years. At the time

when the enquiry was held, Wr, Malik uas holding the post

of Dy, Supdt, of Police, In such circumst gnceSf the

reruest of the delinquent for engaging a lawyer was

declined. In the present Case, the misconduct against the

applicant has been that he did not perform his duties

assigned to him and there were complaints by the superior

staff under whom the applicant worked. There was no specific

legal question involved which required the services of a

lawyer, except that the Defence Assistant should be versed

in the art of eliciting truth from the witnesses examined

by the Administration while cross-examining them. The

departmental enquiry file shows, as well as the Annexures
of the scatement of the prosecution witnesses filed by the

applicant, that Dr, Darbari knew very well the art of

cross-examination. In view of this fact, after the

consideration of the facts and circumstances of the Case

• *,, 17,,,
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technical and allied duties in the Gardens Establishnent.

Aiso, certain mamos. datad 16.9. 1985, 13.S.19B6 and 8.2.86

and the reoresentations submitted by t ha applicant, were

alsc desired to be summoned^to shou that the Supdt. ,

(Garden), Shri S. K. Plathur, had a strong determination
to malafide(),initiate action against the applicant. The

applicant also desired to summon some files pertaining
to elections and the applicant as a menter of the

Counsel. The applicant has also summoned certain

receipts of Garden produce receiyad from the President's

retreat from uarious places, Simla, Hydarbaad, etc. Ho

also uanted to summon certain log-books of car/scooter

of the Supdt. (Gardens) from 1975 onuards to shou that
these are fraudulent documents. Considering all these
aspects and the circumstances of the case, and the

Charges the applicant was to meet, go to shou that the
Enquiry Officer has exercised his discretion fairly and
in a judicious manner. It is to be considered by the
Enquiry Officer uhether the documents or uitnesses
desired by the delinquent in his defence are relevant
Phly to the extent of rebutting the allegations levelled
against him in the charge. The charge in this Case has
been that the applicant on various occasions in a parti
cular period either did not perform the uork assigned to
him or refused to do so. There uas a complaint in this

regard of the suoarvisory staff. The complaints are

isL
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dated 13.3. 1987, 31.3. 1987, 6.4'. 1987, 22.4.1987, 16. 6. 1987,

6.5. 1987, 3.7. 1987, and 2.1. 1988. In all these complairt s,

made by the superuisory staff, there is a mention of the

fact that the applicant did not perform the uork or he

refused to do it. The documents summoned by the applicant,

therefore, in no uay can be said to be material to falsify

these complaints made on a particular occasion, uhen the

applicant did not discharge h-is duties as Mali to the

satisfection of the superyisory staff under whom he uas

posted. Similarly, the applicant has given a list of

44 witnesses to be examined as defence witnesses out of

which 15 witnesses were allowed to be examined, taking

into account the relevance of the deposition of these

witnesses to substantiate the defence taken by the applicant.

8. Ue have also considered the non-furnishing of dncu-

ments to the applicant from the point of view whether he

has been prejudiced. In fact, the documents which are

relied upon by the Department, are annexed with the memo.

of article of charges. The applicant has no grievance

with regard to any such documents. The applicant wanted

certain documents from the respondents in order to rebut

the charges. It is not the case of the applicant that he

has bean prejudiced in cros&-examining the witnesses

examined by the Department. In fact, the line of cross-

examination adopted by the Defence Assistant invariably

.... 20.. ,
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goss to shou that all sorts of Questions hav/a been

put and the cross-examination runs into a good number

of fool sea pages and is an exhaustive one. It cannot,

therefore, be said that non-furnishing of a number of

documents has resulted in any prejudice to the applicant.

The main document referred to in the ground 6 of the

grounds taken by the applicant to challenge the impugned

order, is the Daily Uork Distribution Register and this

register, according to the respondents, is not maintained,

In fact, the history of the case of the applicant also

is relevant in this regard. The applicant in his appli

cation, has admitted that uhen the file on 5th November,

1986- OA-961'86- challenging the arbitrary denial of

his appointment to the post of an LDC on the ground that

the services of the applicant were throughout utilised

by the Secretariat for clerical and supervisory uork

and he deserved to be promoted to the said post and

was never paid the salary of LDC, only then ha had been

denied by the Garden Supdt. the handling of Register,

file or any other official documents, or doing of a

clerical work and uas exclusively put on the plant

protpction operations, Uhen he objected to that on the

ground that he had not been provided with protective

gears and also was not being paid risk allowance, he was
shifted to do another work of digging the parched land
1/ing unclaimed in the extreme South-Uest for the last

I.
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a,c3d.3. Thu.. en the overall analysis, it apnaars

that tha applicant, uho uas doing aarllar clerical or
auoaryisory uork, uaa put to hard task and uhich tha

applicant, as alleged, either could not do or refused

to do and there uara complaints against him of derelic

tion of duty. The said register of allotment or assign,

ment of uork to the flalis, therefore, cannot be taken

to justify tha defence desired to be put by the applicant

that he nauer refrained from doing the uork. In the

aoolication, there is a direct averment about the uork

assigned to the applicant end his inability to perform

the uork because of not having been provided uith

proper safeguards or impli/nents, etc. In any case,

the Enquiry Officer has got the tacit power to find

out uhich of the documents is necessary, but that

exercise of power should be judicious. Ue find that

the Enquiry Officer has not at all erred in that

respect. Similarly, regarding the non-summoning of

a number of defence witnesses by the Enquiry Officer,

has not projudiced the case of the applicant. It is

the quality of the evidence and not the quantity uhich

is to be appreciated and judged for establishing a

relevant fact. In a departmental enouiry, it is for

the Administration to discharge the burden of establishing

• • • • • • 9
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^ the guilt of the delinquent on the basis of proving

by cogent evidence the misconduct alleged against him.

The defence evidence is only to create a doubt. As

many as 15 defence uitnesses have been examined, Thust

ue do not find fault with the procedure adopted by the

Enquiry Officer,

9, The learned counsel has laid much emphasis on

the delay in the enquiry itself and also in passing

the final order by the disciplinary authority. Firstly,

on this account, no prejudice has been caused to the

applicant. The respondents have explained the delay

on account of the fact that the Enquiry Officer was

engaged uith other important work also. He is a senior

officer in the President's Secretariat, Looking at the

voluminous evidence which gathered size during the

course of the enquiry and the lengthy cross-examination

of a number of uitnesses examined, the delay cannot be

said to be of any oblique motive. The applicant cannot

get any benefit by the delay so caused when there is a

clear finding of the chargs having been established

against him. The applicant uas free to approach t he

Tribunal and, in fact, he has done so for expeditious

conclusion of the enquiry proceedings. Thus, on account

of delay* the enquiry proceedings cannot be vitiated.

L • • • • 23„ 0 f
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n. The learned counsel for the applicant also argued

that the appreciation done by the Enquiry Officer of the

documents produced by the Department, is illogical and

the finding given by him is perverse. In fact, the

learned counsel argued that this is a case of no evidence,

Ue have gone through the uhole of the enquiry proceedings

as well as the witnesses examined by both the parties

before the Enquiry Officer, 3y any stretch of arguments,

it Cannot be said that this is a case of no evidence. The

witnesses examined by the prosecution are Section Officers,

Chowdharies, and Senior Plalis and all of them have stated

about the conduct of the applicant in refusing tdKS to do

the Work assigned to him,- That is substantiated by the

Complaints made against the applicant by the supervisory

staff. The complaints have been made constantly, as

referred to above in the earlier part of the judgement.

The author of those complaints have also been examined

and the applicant has also cross-examined them. He has

also examined the defence witnesses to highlight his

defence and to establish that the complaints were got

manufactured at the instance of Shri S, K. Mathur, Garden

Supdt, The Enquiry Officer, who is a Class I senior

officer and cannot be said to be under the thumb of

Garden Supdt,, has analysed and appreciated the rival

contentions brought forth in the evidence and gave his

findings. The findings are well-reasoned and as argued

by the learned counsel, is not projection of the brief

• • • • 2^,^ f
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^ of the Presenting Officer. Thus, the findings cannot

bs said to be, in any uay, perv/erse, nor can it be

said to be a Casa of no evidence. Moreover, this

Tribunal cannot sit as an appellate authority to

reappreciate the oral or documentary evidence in the

departmental proceedings and the lau is uell settled

on that point,

11. The learned counsel for the ap-ilicant also argued

about the quantum of sentence imposed on the applicant.

Passing of a punishment in departmental proceedings,

cannot be the subject of judicial revieu, particularly

in the Cgse of the present nature, when it has been

established that the applicant repeatedly refusad to

perform the duties assigned to him in the course of his

employment and also incited other Malis to create

indiscipline. It is the sole prerogative of the

disciplinary authority to determine the quantum of

punishment in the circumstances of the case,

12, The learned counsel for the applicant also argued

that the enquiry against the applicant is vitigted on the

ground that there are no recruitment rules to orovide an

administrative appeal against the order of the disciplinary

authority. The applicant was informed at the time of

initiation of the departmental enquiry that the enquiry

L
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shall procsed on the analogy of CCS(CCA) Rules, 1965

as there are no separate rules to initiate disciplinary

proceedings for the work charged employeed in the

President's Garden, CPUD Manual, \Jol,lll contains the

Disciplinary Proceedings Rules for the work-charged

employees and lays doun that such employees should be

tried on the analogy of CCS(CCA) Rules, 1965 without

quoting any reference to these rules. It is, therefore,

clear that the applicant can prefer an apoeal to the

Secretary to the President, who is the Head of the

Department, for the appropriate relief. In any case,

the applicant was not denied and, in fact, had a

remedy of prefering a representation against the order

by which he is aggrieved. It is evident from the aver

ment in the application itself that the applicant had

preferred an apoeal against his suspension order. So,

he could have also preferred an aooeal to the Secretary

to the President, If he has not done so, he cannot

complain that there was no departmental remedy or appeal^

although it is not expressly provided anywhere. Thus,

the contention of the learned counsel that the disciplinary

enquiry is vitiated on account of the absence of the

provision of apoeal against the punishment order, has no

substance,
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13, Having given a careful consideration to the various

averments made in the application and arguments advanced

during the course of the hearing, keening in view the

circumstances of the case, the impugned order of ounishment

does not call for any interference and the original

anplication is, therefore, dismissed, leaving the oarties

to bear their oun costs. The interim order dated 21,10,92

regarding non-vacation of the Quarter No, 12/35, Schedule 'B',

President's Estate, is hereby vacated, )Vo

|\1, Il-'W—\
vN,K, Uerma) (3.P, Sharma)

!*lembBr(A) Member (3)
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