IN THE CENTRAL ADMINISTRATIVE TRIBUHNL§
PRINCIPAL BENCH ")

NEW DELHI {g«
- :

0.A.No. 2530/92. Date of decision € S #9192
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Shri Narain Singh ... Applicant .
- {
Vs,

Union of India Cil Respondents
and Others,

The Hon'ble Shri B.N. Dhoundiyal, Member (A)

The Hon'ble Shri B.S. Hegde, Member (3J)
For the Applicant see Shri Shyam Babu, counssl.
For the Respondents ... Shri S,K, Adlakha, counsel,

(1) Whether Reportars of local papars may be
alloved to see the Judgement ?

(2) To be referrsd to the Reporters or not ?
3_UD_G_EMENT
/Delivered by Hon'bls Shri B.S. Hegde, Member (3)_7
The applicant has filed this application under
Section 19 of the Administrative Tribunals Act; 1985
challenging the impugned ordsr datsd 15th Septamber,
1992 (Annexurs 'C')Vmade by the Doputf Commissioner
of Policeqsaeking to quash the said order which is
stated to be in contravention of Rule 11 of the Delhi
Police (Punishment & Appeal) Rules, 1§80. During the
pendency of first appeal in the High Court of Delhi
; O%{M&A—// against his conviction on the basis of the judgement

datad 16.2.1989 passsd by ths Additional Sessions
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Judge, New Delhi (Annexure 'A'),
2. By t he aforesaid order, the applicant
has been dismissed from service under Article
311(2)(a) of the Constitution of India and
tha‘period of the sugpension of the appliéant
from 31.3,1984 to date is treated as period

not spent on duty.

3. The applicant joined Delhi Police

in the year 1970 as Constable and has been
promoted as Head Constable on 12.3,1973. In
the year 1984, hewas involved irn a criminal
case resulting in his conviction and a sentence
for ten years rigorous imprisonment and a fine
of . 10,000/= in default of fine rigorous
imprisonment for two ysars, Against this.
judgement, the applicant preferred an

appeal in the High Court of Delhi in 1989

and the said appeal was admitted by the High Court in

S ] .
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s g criminal appeal No. 26/89 and sentence of imprisonment :
E
of the apnlicant was - - suspendad on furnishing a :

bail bond for a sum of R, 5,000/« with one surety to the
satisfaction of the Trial Court,
4. The fact of the High Court order was duly informed
to the Respondents. Naverthsless, the competent authority
did not take any action in view of Rulc 11 of the Dalhi
Police (Punishment & Appeal) Rules, 1980 till September,
1992.
Se The short issue for consideration is whather
in view of Rule 11 of the Delhi Police (Punishment &
Appeal) Rulss, 1980 and in keeping the view of the
High Court's direction, the dismissal ordsrs passed
by the respondents is sustainable in law or not, In
this connection, it is relevant to qﬁoﬁs Ruls 11 of the
Delhi Police (Puni'hnenﬁ & Appsal) Rulas, 1980 which
provides as under te
" When a report is received from an official
source e.g. a court or the prosecution agancy,
that a subordinate rank has been convicted in a

criminal court of an offence involving moral

A |
turpitude or on charge of disorderly conduct : ‘
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in a state of drunkenness or in any criminal
cass, the Oisciplinary Authority shall consider
the nature and gravity of the offence and if in
its opinion that the offence is such as would
rander further retention of the convicted Police
Officer in servicas, prima facie, undesirable it
may forthuith make an order dismissing or removing
him from ssrvice without calling upon him to shou
causo‘againat the proposaed action provided that
no such time the result of the first appeal that
may have been filad by such Police Officer is
known,”

In the light of the above, the main thrust of argusmants

of the Learned Counsel for the applicant is that accord-

ing to Rule 11 of the Delhi Police (Puniaﬁaant and Appeal)

Rules, 1980 as long as the first appeal is pehding in

the High: Court, order of punishment cannot be imposed

against the applicant., Further, the powers available

to the Dismissal Authority und;r the Article 511(2)(;)

of the Constitution are general powers, Qheroao the pouers

available to the Disciplinary Authority under Rule 11

of the Delhi Police (Puniahn;nt & Appeal) Rules, 1985

are specific pownrs; th;rafore, the said éxerciso of

Powers in view of the aforesaid Rules is not only
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arbitrary but also without jurisdiction, ////,
6. On the other hand, the contention of the Respon-
dents was that the gross misconductof the applicant,
showed that he is a deprayed and despearts character
and he was placed under suspension w.e.f. 31.3,84,
The society expects policemen to protect citizens
from criminals and crime but involvement of‘a police=-
men in such a crime will totally erode the faith of
the common people in the system. His act of involving
himsalf in such a henious crime is most reprehensible
and constituting gravest misconduct by a public ssrvant
entrusted with the responsibilities of welfare and
protection of soociety. Such criminals in uniform are
destroying our social fabric and eating into the vitals
of our society and has to be fought tooth and nail,
Retention of such convicted police officer in the
department is not yarrantad and he should not continue

in service under any circumstances as it will causs

savere damage of the polics department in ths eyass of

the public. The apnlicant had acted in a manner unbecom-

ing of a police officer and the act on his part is not
only immoral and reprehensible but a grave misconduct

which renders him unfit to be retained in the police

depar tment,
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7 Keeping in view of the overall facts and //
circumstances of the cass, the applicant was dis-
missed from service with effect from 15.9.1992
under Article 311(2)(a) of the Constitution of
India. They further contend that such powers vested
in disciplinary authority under Article 311(2)(a)
of tha Constitution has been exercised. The Respondents
has not controverted the plea of the Applicant as to
whether they are authorised to take action pursuant
to Article 311(2)(a) of the Constitution when the
lst appeal against the Constitution is pending in
the High Court., The impugned order of punishment dated
15.9.1992 does not spsak about preferring of an appeal
against the said ordn¥.
Be We have gone through the pleadings of the parties
and perused the{recorda. It is not in dispute that
though the applicant Qas convicted by a court of law in
the year 1989, no action has bsen taken by the respondents
either to dismiss or to remove him from service till 1992,
Further, in the impugned order the respondents have
specifically stated " whereas on 198§ dcfault;r Head
Constable, had filed an appeal against his conviction

in the Hon'ble High Court of Delhi vide criminal appeal

No. 26/89 and the sams has not been decided as yet",
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The Delhi Pelice Rules, referred to abowe, is very clear
that no such order of removal or dismissal shall be passed
till such time the result of first appeal that may have
been filed by the said police officer is known. It was
open to the respondents to take appropriate action pursuant
to Article 311(2)(a) immediately after the pronouncement
of the judgement of the Additional District Judge in the
year 1989 which had been communicated to the competent
authority, curiously enocugh, they did not care to take
any action, reasons for which is not knoun,
9. In this connection it is relevant to quote the
O.M.No., F.43/57/64-AV0 (III), dated 29,11.1967 issued
by the Ministry of Home Affairs which reids as follows :=
" In @ case where a Government servant has
been convicted in a court of law for an
offence which is such as to render further
retention in public service of the Government
servant undesirable, action to dismiss, removal
or compuleory retirement from service should not
be taken before the pericd for filing an appeal

has elapsed or if an appeal has been filed, before

ﬁ?fﬁﬁf{ : the result of the first appeal is known,"




~B= \ T>

The aforesaid 0.M. of the Ministry of Home Affairs

is similar to that of Rule 11 of the Delhi Police
(Punishment and Appeal) Rules, 1980,

10. It is alsoc not in dispute that the service
conditions of the applicant are governed by the Delhi
Police (Punishment & Appeal) Rules, 1980, which is a
selfecontained code. Since the respondente have not
challenged the virus of their own rules i.e. Delhi
Police (Punishment & Appeal) Rules, 1980, which was
framed or enacted on the similar lines with that of
Article 309 of the Constitution and is not in contra-
diction of the provisions of the Constitution, If the
impugned order is upheld by virtue of Article 311(2)(a)
of the Constitution which will render the provisions of
Rule 11 of the Delhi Police (Pynishment & Appeal) Rules,
1980 totally redundant which is not the intention of the
ru1§;naking authority. Having noticed the aﬁpeal pre=
ferred by the applicant against his conviction in the
dismissal order, it is improper on the part of the
respondents to take hasty decision in dismissing him
when the appeai is pending in a High Court., In this
connection it is relevant to quote caftain decisions of

the High Courtydn AIR 1960 Allahated 538 - R.S, Das ve.
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Divisional Superintendent, It was held that the (L1
words " led to conviction' mean not ueiely to ///
bring a criminal charge against the daliquent'

servant but further imply that as a result or
consequence it has ended in conviction also, A
proceeding will not be slid to have led to his
conviction if it has not resulted ultimately in
conviction or, as a consequence or appeal, has

ended in an acquittal. Hence, where the dismissal
orders against certain Railwvay employees were passed
when appeals against their convictions under the Penal
Code by the trial court were already pending before
the Appellate Court which ultimately allowed them,

the case of §h-'anployeos is not covered by Art.
311(2), proviso (a)(2) of ths Constitution., Similar
stand was taken by Allahabad High Court in a Division
Bench in AIR 1961 Allahabad 336, In.that decision
ithas confirmed the view taken by the single judge in
earlier decision by saying that the words " led to

his conviction on a criminal charge"” in Proviso (a) to
Art. 311(2) can only mean a criminal charge which has
finally resulted in the conviction of the perscn pro=
ceeded against., The proceedings in the appellate court

are nothing but a continuation of the proceedings
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. inv the trial cogrt. -Th'e order of the a;a’pella‘te court ‘g :
\/ supersedes and sweeps éway the order of the trial court /
altogether etc, In AIR 1961; Madras 486 the Qourt helvd"
J.n order to sustair; an order of dismissal from service of
a civil servant under Proviso(a) to Art .311(2), there> mu st
be a conviction of that person on a criminal charge by a
competent court, Once the Conviction is set aside or
quashed, the dismissal order must fall to the grounds
Similar vitw has been taken by the Constitution Bench of
P the Supreme Gourt in U.P. St ate Electricity Board Vs
U.G.V.Electricity Supply Cb-(l96_6). The aforesaid decision
does not pertain to GSS(CCA) Rules but termination effected

pursuant to UP Industrial Dispute Act. The ratio dissideni

of this decision equally appl‘icable to the facts of this‘ Ccase
wherein it is held that terminat ion proved to be wrong and
his appéal was admitted, bail was granted'tc; him, there was
no final judgement against him, Two options are opened to the

suthorities either the apli ant shoulg have been allowed to

\

continue in hig post of his service could have heen terminated

after prope r charge angd enquiry by not following eithep

course and resisting his efforts to hig re inst stement, The

termination of the applicant's service become illegal from

Wgeg inning etc,

S A
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we are satisfied that the impugned order dated

In this conspectus of facts of the case,

15th September, 1992, which is at Anre xure'C'

requires to be quashed, Accordingly, we quash

and set aside the order pasSed by the respon.ents

dated LSth September, 1992 and allow the Ouhis

and direct the responds

actordance with law, The

nis to take adppropriate
act ion after:the result of the first appeal is

known and treat his continuance in service in

On-‘\p is accordingly

disposed of with no order as to costs,

(B.S H@W

MEMBER(J)
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VICE GHAIRMAN (A)




