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O.A.No. 2530/92.

Shri Narain Singh

Union of India
and Others.

IN THE CENTRAL ADMINISTRATI i/E TRIBUNAL
PRINCIPAL BENCH

(,^7 '!

Date of dscisian

Applicant

Respondents

Ths Hon'bla Shri 6.N. Ohoundiyal» nsMbar (A)

The Hon'ble Shri B.S. HegdSf nember (3)

For the Applicant ... Shri Shyam Babu, counsel.

For the Respondents ... Shri 3.K. Adlakha. counsel.

(1) Whether Reporters of local papers nay be
allowed to see the Oudganent ?

(2) To be referred to ths Reporters or not 7

aUOGEHENT

/"Delivered by Hon'bla Shri B.S. Hagde. Wenber

The applicant has filad this application under

Section 19 of the Administrativa Tribunals Act. 1985

challenging the impugned order dated 15th September.

1992 (Annexura 'C*) made by the Deputy Commissioner

of Police seeking to quash the said order which is

stated to be in contravention of Rule 11 of the Delhi

Police (Punishment & Appeal) Rules, 1980. During the

pendency of first appeal in the High Court of Delhi

against his conviction on the basis of ths judgement

dated 16.2.1989 passed by the Additional Sessions



Judge, Neu Delhi (Annexure 'A')«

By the aroresaid order, the applicant

haa been disinissed from service under Article

31l(2)(e) of the Constitution of India and

the period of the suspension of the applicant

froia 31 •3,1984 to date is treated as period

not spent on duty*

The applicant Joined Delhi Police

in the year 1970 as Constable and has been

promoted as Head Constable on 12.3,1973« In

the yaar 1984, heuas involved in a criminal

case resulting in his conviction and a sentence

for ten years rigorous imprisonment and a fine

of Ik, lQ,000/«» in default of fine rigorous

imprisonment for tuo years* Against this

judgement, the applicant preferred an

appeal in the High Court of Delhi in 1989

and the said appeal was admitted by the High Court in

*
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crininal appeal No. 26/39 and aantanca of imprisonffient

of the applicant was auapsndad on furnishing a

bail bond for a sun of IN* 5*D0Q/» with ona surety to the

satisfaction of the Trial Court*

The fact of the High Court order uas duly infomed

to the Respondents* Neverthslesa, the competent authority

did not take any action in view of Rule 11 of tha Delhi

Police (Punishment & Appeal) Rules, 1930 till Saptember,

1992.

The short iseus for consideration is whether

in uieu of Rule 11 of the Delhi Police (Punishment &

Appeal) Rulss, 1980 and in keeping the view of the

High Court's direction, the dismissal orders passed

by the respondents is sustainable in law or not* In

this connection, it is relevant to quote Rule 11 of the

Delhi Police (Punishment & Appeal) Rules, 1980 which

provides as under :•

Uhen a report is received from an official

source e.g. a court or the prosecution agency.

that a subordinate rank has bean convicted in a

criminal court of an offence involving moral

turpitude or on charge of disorderly conduct

SL. •ijriftss-ar**,,.



in a state of drunksnness or in any criminal

case* the Disciplinary Authority shall consider

the nature and gravity of the offence and if in

its opinion that the offence is such as would

render further retention of the convicted Police

Officer in service, prina facie, undesirable it

•ay forthwith nake an order diamisaing or reaoving

him from service without calling upon him to show

causa against the proposed action provided that

no such tima the result of the first appeal that

may have been filed by such Police Officer is

known."

In the light of the above, the main thrust of arguemants

of the Learned Counsel for the applicant ia that accord

ing to Rule 11 of the Delhi Police (Punishment and Appeal)

Rules, 1980 as long as the first appeal is pending in

the Highi Court, order of punishment cannot be imposed

against the applicant. Further, the powers available

to the Dismissal Authority under the Article 31l(2)(a)

of the Constitution are general powers, whereas the powers

available to the Disciplinary Authority under Rule 11

of the Delhi Police (Punishment &Appeal) Rules, 1980

are specific powers; therefore, the said exercise of

powers in view of the aforesaid Rules is not only



arbitrary but also without jurisdiction.

On tha other hand* the contention of the Respon*

dents was that the gross nisconductof the applicant.

showed that he is a deprayad and despearte character

and he was placed under suspeneion u.s.f* 31.3.84.

Tha society expects policsiian to protect citizens

from criminals and crime but involvement of a police-

in in such a crime will totally erode the faith of

the common people in the system* His act of involving

himself in such a hanious crime is most reprehensible

and constituting gravest misconduct by a public servant

entrusted with the responsibilities of welfare and

protection of society. Such criminals in uniform are

destroying our social fabric and eating into the vitals

of our society and has to be fought tooth and nail.

Retention of such convicted police officer in the

department is not warranted and he should not continue

in service under any circumstances as it will causa

severe damage of the police department in the eyes of

the public* The applicant had acted in a manner unbecom

ing of a police officer and the act on his part is not

only immoral and reprehensible but a grave misconduct

which renders him unfit to be retained in tha police

departmen t.



Keeping in view of the overall facts and

circumetancee of the caaat the applicant was dis

missed from esrvice with effect from 15.9.1992

under Article 31l(2)(a) of the Constitution of

India* The/ further contend that such powers vested

in disciplinary authority under Article 31l(2)(e)

of the Constitution has been exercised* The Respondente

has not controverted the plea of the Applicant as to

whether they are authorised to take action pursuant

to Article 31l(2}(a) of the Constitution when the

Ist appeal against the Constitution is pending in

the High Court* The impugned order of punishment dated

15*9*1992 does not spoak about preferring of an appeal

against the said order*

8* Ue have gone through the pleadings of the parties

and perused the records* It is not in dispute that

though the applicant was convicted by a court of law in

the year 1989, no action has been taken by the respondents

either to dismiss or to remove him from service till 1992.

Further, in the impugned order the respondents have

specifically stated " whereas on 1989 defaulter Mead

Constable, had filed an appeal against his conviction

in the Hon'ble High Court of Delhi vide criminal appeal

^0* 26/89 and the same has not been decided as yet"*
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Th« Delhi Police Rules, referred to abo ue, is very clear

that no such order of removal or dismissal shall be passed

till such time the result of first appeal that may have

been filed by the said police officer is known. It was

open to the respondents to take appropriate action pursuant

to Article 31l(2)(a} immediately after the pronouncement

of the Judgement of the Additional District Judge in the

year 1989 which had been communicated to the competent

authority, curiously enough, they did not care to take

any action, reasons for which is not known.

In this connection it is relevant to quote the

O.n.No. F.43/57/64-AV0 (III), dated 29.11.1967 issued

by the ninistry of Home Affairs which reads as follows

" In a case where a Government servant has

been convicted in a court of law for an

offence which is such as to render further

retention in public service of the Government

servant undesirable, action to dismiss, removal

or compulsory retirement from service should not

be taken before the period for filing an appeal

has elapsed or if an appeal has bean filed, before

the result of the first appeal is known."



The aforeoaid O.H, of the Winietry of Home Affaire

is similar to that of Rule 11 of the Delhi Police

(Punishment and Appeal) Rules, 1980.

10. It is also not in dispute that the service

conditions of the applicant are governed by the Delhi

Police (Punishment 4 Appeal) Rules, 1980, which is a

self-contained code. Since the respondents have not

challeng'bd the virus of their own rules i.e. Delhi

Police (Punishment 4 Appeal) Rules, 1980, uhich was

framed or enacted on the similar lines with that of

Article 309 of the Constitution and is not in contra

diction of the provisions of the Constitution. If the

impugned order is upheld by virtue of Article 311 (2)(a)

of the Constitution uhich will render the provisions of

Rule 11 of the Delhi Police (Punishment 4 Appeal) Rules,

1980 totally redundant uhich is not the intention of the

rule-making authority. Having noticed the appeal pre

ferred by the applicant against his conviction in the

dismissal order, it is improper on the part of the

respondents to take hasty decision in dismissing him

when the appeal ia pending in a High Court. In this

connection it is relevant to quote certain decisions of

the High Courti-ln AIR I960 Allahatad 538 - R.S. Das vs.



Divisional Superintendent, It uae held that the

words " led to conviction* nean not merely to

bring a criminal charge against the deliquent

servant but further imply that as a result or

consequence it has ended in conviction also, A

proceeding will not be said to have led to his

conviction if it has not resulted ultimately in

conviction or, as a consequence or appeal, has

ended in an acquittal. Hence, where the dismissal

orders against certain Railway employees were passed

when appeals against their convictions under the Penal

Code by the trial court were already pending before

the Appellate Court which ultimately allowed them.

the case of the employees is not covered by Art,

311(2), proviso (a)(2) of the Constitution, Similar

stand was taken by Allahabad High Court in a Division

Bench in AIR 1961 Allahabad 336, In that decision

it has confirmed the view taken by the single judge in

earlier decision by saying that the words " led to

his conviction on a criminal charge* in Proviso (a) to

Art, 311(2) can only mean a criminal charge which has

finally resulted in the conviction of the person pro"

ceeded against. The proceedings in the appellate court

are nothing but a continuation of the proceedings
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/ in the trial court. The order of the appellate court

supersedes and sv^eeps away the order of the trial court

altogether etc. In aIR 1961, Madras 486 the Court held"

in order to sustain an order of dismissal from service of

a civil servant under Proviso(a) to /Vrt.3lli2), there must

be a conviction of that person on a criminal charge by a

competent court. Once the conviction is set aside or

quashed, the dismissal order must fall to the ground.

Similar viaw has been taken by the Constitution Bench of

the Supreme Court fa U.P, state Electricity Board Vs

U.G.V.Eieotricity Supply Qa.a966). The aforesaid decision

does not pertain to acs(CCai) Rules but termination effected

pursuant to UP Industrial Dispute Act. The ratio dissident
of this decision equally applicable to the facts of this caee

Hherein it is held that termination proved to be wrong and
his appeal was admitted, baU was granted to him, there „as
no final judgement against him T, +•uja-nst nom, Tv,o options are opened to the

authorities either the aoolfcp^nt oh i uapplxant should have been allowed to

continue in hi-? noc+ u- ^riis post of his service cnuiH h ^ould have been terminated

after proper charge and enquiry by not foi l •
1 -y uy nor folio wing either

course and resisting his efforts tr. hia IS etrorts to his reinstatement. The

termination of the aool ic oapplicant s service become illegal from

..11 .
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11. In this conspectus of facts of the case,

are satisfied that the impugned order dated

15th September, 1992, v.hich is at .inrexure'G«

requires to be quashed, /accordingly, vve quash

and set aside the order passed by the respon.ents

dated 15th September, 1992 and allow the O.a.

and direct the respondents to t,
appropriate

action after:the result of the first.
appeal is

kno™ and treat his rontinu-arce in service in

accordance „ith law. The o..a. is accordingly

disposed Of with no order as to costs.

MGlEca(j)


