Central Administrativs Tribunal s

Principal Banchs New Dalhi

0A Ne.2505/92
New Dglhi this tha B8th Day of July, 1994,

She NeVe Krishnan, Vica-Chairman (A)
Shrimati Lakshmi Swaminathan, Mambar(J)

D.Re Gupta,

R/e 68/B, ,

Shastri Park near 0ld Yamuna Bridgs,

Dalhi=110053. «ssApplicant

(By Advocatas She 0.P. Khokha @nd, Sh. S.C. Luthra)
Versus '

1« Unien of India through

Sacrstary, Railwvay Board,
Baroda Housa, New Dalhi.

2, Tha Gsmaral Managar,
Cantral Railway,
V. T Bombaye
3, The Divisional Railway Managar (Commarcial)
Jhansi Division, _ ,
Jhansi. e sRaspondants

(By Advocata She HeKe Gangwani, though none appaarad)

ORDER(ORAL)

Hon'ble Mre NeV, Krishnanz=-

The applicant, a - Daputy Station Superintendent
undar the thitd respondent, has filed thie application
challenging the Annexure A-1 order datad 15.5.92 of the
third respondant, the D.R.Me., Jhansi Division, Jhansi
which reads as undarg=

"Subs~ Admitted dabit against Shri D.R. Gupta
at ths end of July, 1992.

As per records Rs.39,846 is shown admitted
debit against Shri D.R. Gupta 0/S at Sholaka.

If you will not clgar tha above ;mount of admitted
debit in lump sum within a peried of 15 days from
the date of recaipt of this lgtter ssvere action

\}#// will be taken against you."
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2 ~ The briaf facts of the Case lsading to the

‘iessue of the Annexure A-1 ordser alfe as follcus,

2.1 The applicant was working as a Station Mastsr

at Sholaka on the Dalhi-Palual sector. On 30.9.90
when thae Booking Clerk was on weekly rast and as no
relisf had baen providad, the appliCant)uho was on duty}
had alsoc performed the duties of ths Booking Clark.

2,2 At about 7.05 aems the Gateman came to the
station and informed the applicant that a riotous mob
was fast approaching the stagion shouting anti reser-
vation slegans protesting tha Mandal Commissicn's raport
and its implementation by the Government. At that tima,
the applicant was counting cash in ordsr to ssal the
same in the cash bag for remittance by train Ne.362 Up
at 9.30 aeme

2,3 The applicant contacted the Contrellsr at
Agra. However, baefors any assistance could bs providad
to him, it is stated as follows in ths Celez=

"4.6 That bafore the Applicant could put the
€ash in the Cash Bag, tha riotous mob attackad
the Railway Station with the rasult that has
Could not put the cash in ths Bag and that the
Cash, cash bag, remittance pPapsrs and cash safe
keys which were all lying on the Tables

4¢7 That the mob immediately went on a Tampage

and started breaking talsphona wires, tidckat

tube and almorahs whare tickaets were kppt. Some

of tham wers also having kerossna oil with them

and after sprinkling the same on tickaet tube

and almirah and other record, set firs to them.®
There was a dangar to his life, but, somehow ha was

Sparsd,

2.4 He then went inside the office with Pointsman
She Amar Singh. He tried to extingwish the fire with
the halp of the fire axtinguisher. Ha‘could contact

to the Controller at Agra and requasted him to arrangs

for a Fire Brigade. to avoid any further destruction.
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245 The Government Railway Police also arrived and
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thay made invastigation on tha spot. Thae applicant alsec
filed an FeI.Re in tha Government Railway Police (Annsxurs
A-2) and racordegzgncidont in the daily diary (Annexure
A=-3) ¢ A nawsitem about this incident appeared in the
Hindi daily newspapaer 'Navbharat Times' (Delhi, 1.10.1990),
a copy of which is annaxad at Annaxurs A=-7. It carfies

tha headline "Immolation attempt foilsd - Sholka Station

burnt", as translated,

2.6 The Area O0fficer, Faridabad arrivad at
: . arrived
9.15 aems and shortly thereafter a Fire Brigady and it

took about half an hour to extinghish the firas.

42.7 Subsaquently, on 4.10.90 the records were checkad
by the Senior Commercial Officer, Palual, Senior Traffic
Inspactor (Accounts), Faridabad and GeC. in ths applicant's
presance and found soma shortages. An inventery had baan
taken on 30.5.90. Thess datails aré given in Annaxures

4, 5 and Ge

2,6 Admittedly, on tbe basis of the inventory thus
preparad)it was found that there was a shortags of tickats
amouting to Rs.31,176, g loss of cash of Rs.659 and a
loss of Excessifare Raceipt Book valuad at Rs.6,000/=.

Thus, a total loss of Rs.37,33§/~-. was found,

2,9 It is statad that the Police filad their final

report on 95491 and thay could not trace the culprits.

2.9(a) It is tharsafter alleged in the O.A. as follows:-

"4.20 That on the same day i.s. 4-10-1990,
the Senior Traffic Inspactor (Accounts) par-
suaded the Applicant to write the admission
of loss and assured him that no action will
ba taken against him. The applicant in pur-
VL// suance of the said assurance wrote that he
admits the loss of tickets etc (due to ac®
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of riotous mob) although this admission was to be
qualified in tha manner indicated above in brackat
() yet the applicant came to k ow that the Respondsnts
ares using this admission against the applicant and
ars planning to pin tha rasponsibility on tha applicant,
although he had no control ovsr tha situation which
occurrad on 30-9-90 as axplainad abovs.®
2,10 It is on tha basis of this allagad admission that
the third raspondent has issuad tha Annaxure-(}) ordar for the
racovary of Rs.39,846/-, uhichladmittedly,includes R8.2,011/~
which deas not partain to this incidant, and, therafora, the
amount sought to ba recovarad in connaction with thas loss

dua to this allegad incident is Rs.37,835/-.

2. 11 In the circumstanCes, tha applicant has praysd that
the Annaxura A-1 mamo ba quashad in raspa=-ct of tha allagad
loss incurrad on 30.9.90 and to diract thes respondants mot

to racovar this allegad loss from him.

3. The raspondants have filad a raply danying thasa
claims. It is.thair contantion that tha antire incident,
as raportad by thas applicant, is suspicious in naturs and
that, as a matter of fact, hae is trying to covar up his
di shonasty by foisting 1t;28%%t%his incidant. The important
avarmants mada by tha raspondents ars as followsg~
4,7 That tha contants of para 4.7 of tha DA
are not admittad, as wordad. It is submitted that
on raceipt of information ragarding Anti-Rasagrvation
Mob, agitating at tha station, Senior Arsa Officer
alonguwith SCI-Faridabad visi tad Sholaka Station on
30+3.90 at 9-50 Hrs. and Pound that Almirahs having
tickat stock and other racords Qara in-tact and had

no signs of any smoks. The tickst tuba was also

Sound.”

\L
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“4414  That the contents of para 4.14 of ths DA
ara not admittad, as wordad, It is submittad that
on 30.9.90 Sre Arsa O0fficar Faridabad visitad
Sholaka immadiataly on racsipt of ths massaga
about anti-rasarvation agi tation at the station.
ODyring his visit he found two almirahs in thae
room adjacent to Station Mastars officq Ona of
tha almirahs containing tickat stock was found
intact, undisturbed and lockad. Sacond almirah
containing other racords was found opsn and racord
kept tharain was burnt. Howsver, thara waera no
sign of fira on ths body of almirah. This craatasd

(Sie) :
suspacious/about malafida intantion of the applicant

J
the than Station Mastar, Arsa Officsr instructad
Shri N.C.Saxana SCI to s-@al tha almirah con taining
tickset stocks and ordarsd for joint verification

of stock by Sanior Comml. Inspactor and Sr. TTA.
Joint varification of tickat stock was dons by=

Mr. NeCe Saxana SCI Faridabad and Mr.G.P.Ashok
Sr.TTA BVH, in prasanca of Station Supearintandant
Sholaka, the applicant, and G.C., Mt. B.N. Qurashi
on 4 and 5.,10.90. It was found that ona thousand

six hundrad sevanty saven tickats worth Rs.31,176/~-
wara found missing/short in tha Sound almirah.
Datails of thasa tickets ars givan in statsmant, which
is annsxad & Markad as Annexurs R-3. Apart from

the loss of abovs tickats ons EFR Book No«.78401 to
78450 worth Rs,.6000/- was also found missing basidas
tha shortaga of Cash at tha tuns of Rs¢659/=, Tha

allegations ars wrong & deniad.”

&«
4,17 That the contants of pPara 4,17 of tha DA
are not adnitted, sinca tha amount mentioned tharain

\}J/Uas not lootad by anti-rasarvation Moby as the
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almirah Containing tickats stock was Seund, locked
and having no signs of smoks atc. Tha allagations
are wrong and deniad.ﬂ

« :
4,20 That the contsnts of para 4.20 of tha 0A

are not admittaed, as wordad. It is submittsed that

thers was no pursuation on tha part of Sr.TTA for
adnission of tha loss of tickat worth Rs.31, 176/~
Contrary to it;Station Mastar Sholaka had at his

own admitted his guilt for tha Shortage of said tickats
in tha column "Explanation of tha Station Mastar" of
TTA's inspactibn raport, which is annsxad & marked

as Annaxura R-4,®

-

4. The applicant has filad a rajoinder in which tha
allagations mada against him have basn danisd. Ha contands
that if tha raspondents had antartained any doubt about
his integtity and about his varsion of tha incidant they
could have vary wall filsd a countar complaint against him
in tha polica station,uhich could than hava basan invastigatad.
It is further pointad out that thara was a largs amount of
Rs.4,850/-)baing tha unpaid bonus amount,which uu; laft
intact, which ha could vary well have got away with if he
had bsan dishongsit. It is further pointad out that,only
4 days bafora tha incidant,thq-Accounts staff had dona tha
normal chacking of tha station on 25/26.9.90 and gtary thing
was found in order and no shortags of money of tickats was
reported. He further submite that ha has an unblemishad
record of 30 ysars' of serviCs and was shortly to retire
and, tharefors, ona cannot think of his acting in such
a mannar j@opardising his whole carser. Tha applicant
also s tatas as follows in his rejoinder;-
'Thq mob arrived at tha Shalka Railuay Station
when tha applicant was handling cash. The mob had
& distroyed/damagsd the almirah whaers records ware

kapt. Since the othser almirah was open thay ransackad
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it and put soms of the contants including tickats
gtc. in Fire set by the miscresants. After tha mob
laft, the applicant had lockad the almirah and
kapt ths remaining tickets and cash etc. in it as a
m@asure of precaution sinCe ha was tha only parscn
prasant at tha station to man it as ths booking

clerk and othar staff wars on leave."

Se He also deniss having admitted that hs was

responsibla for the loss.

6o This mattar was Haard on an earlisr occasion on
28,2494 whan the following directions ware given to tha
respondantsy-

®“The ld. counssl for tha respondsnts i8 dirgctsd
to file typed copiles of the illsgible documsnts

which have baz:n filed in this cass. He is alsc
diracted to produca copies of the F.l.R. statsd

to have bsen filsd by the applicant and the

final report reported to have bgen filad by ths
Investigating Officar bafors ths Nagistrate)along-
with Enghbish translations of thess documantse.

The ld. counsel is alsc directsd to clarify
as to whather the authoritiss who investigatad the
inciddnt'axaminad tha Station Supdt. in regard to
this incidentias also the mannsr in which tha
applicant got possession of ths kay of almirah
from which the tickats are found to have basn lost.
The raespondants are also diractsd to file any othsr
invastigation report mads in this cass which may

have rslsvanca."

7o Though the respondants were given a sufficisntly

long time to comply with thﬁ§§°2f1€ﬁfs was not dons and on

18.4.94 time was given till today to Sh. HeK. Gangwani,
\&,//learned Counsal for the raspondants,
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8. Tﬁis case is listed at serial No,3 in today's

list under 'Regular Matters' but none is present for the
respondonts,‘though the case has been called twice, Sh, S,C,
Luthra with Sh, 0,P, Khokha, counsel for the applicant are
present, They are, therefore, heard and after perusal of

record this order is being passed.

9. The learned counsel for the applicant traversed
through the pleadin’sin the case and submitted that there
were no grounds to impugn the applicant’s honesty or
integrity in the matter, That there was an incident of
this nature cannot be denied, The newspaper report at
Annexure-7 could certainly not have been engineered by
the applicant, That newsitem states that the mob had
attacked the Railway station and burnt it.

10, Considereble stress was laid by the lsarred

counsel for the applicant on the folloqing points

i) If the applicant was dishonest and he was

. fabricating the case to cover his misdeeads
in the past, resulting in a loss of Rs,37,835/-,
uhich)according to the respondcnts’he has
misappropriated, nothing prevented him from
taking away the ready cash of Rs.4,815/7)yhich
is the unpaid bonus amount and attr;;ut:@%his

— alo,

lossAthereaFtor)to the riotous mob violence,

ii) He has an unblemished record of 30 years' of
service and it cannot be reasonably expected
of such an official to pu£ his record in jeopardy
by resorting to criminal misconduct,

iii) None of the missing tickets hawe be en recovered
from any of the destinations, Therefore, they
cannot be treated as used tickets and, hence,
value cannot be equal to the price indicated on
those tickets but could only be‘th;7tf?j;26f

\9// printed tickets, if at all.
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iv) Lastly, he contends that no such admission has been
made by the applicant, He only admitted the loss
of the tickets, which is a fact, but he never
admitted that he was responsible for the loss,

The recovery could not have been made without

instituting a proper disciplinary proceeding,

1. In the absence cof the learned counsel for the

respondents we have perused the records,

12, The conduct of the respondents and the acts of
omission and commission are surprising in many ways., The
enclesures to the reply are illegible and clean typed
copies have not been provided, despite our directicns on
28,2.,94, UWe have, therefore, tried to read them to the

extent possible.

135, Annexure R-2 js a letter dated 18.8,92, sddressed
te the second respondent by the F,A, & C,A,0, enclosing
a true copy of the report dated 6,10.90 of G,P, Ashok,
Senior TTA, In this report it is alleged as followsi=
"It is a clear case of fraud, embazzelment and
permanent missppropriation of the Govt, money."
It issurprising that the D,R,M, (C) did not have before
him this r;Pzszdatod 6.10.92\as soon as it was prepared
and that it l=d to be sent as beek as on 16.8.92. It is
surprising that the Area Officer and other senior officiels
who came to the spot for investigation on the date of the
€ leave
incidont,did not bewes instructions that all reports of:
investigations should be sent to the Divisional Headquarters
Jhansi immcdiatolﬂby the concerned authority,to consider tle
next course of action, That apart, if an official on the
commercial side had reported that this was a clear case of

misappropriation=~by the applicant, the report should have

been taken seriously as it @lleges commission of a serious

crime. The respondents would normally have been expected

L



25

to conduct a2 more thorough probe and investigation into

-0

the matter., For one thing]thay could have looked into
the inspection reports of this station to see whether
every thing was found in order earlier oyjuhothor’thore
had been any matter raising any suspicion, This is
relevant becsuse,as will be stated shortly, the applicant
contends that the station was checked only 4 deys esarlier
and every thing was found in order, In any case, if

they had seriocus apprehensions, they could as well have
lodged a FIR in the police station in regard to their
apprehension about the commission of'an offence by

the applicant, No such action wes taken, as can be

sesen from the reply « an would alsc have expected the
respondents to have placed the applicant under suspcnsion}

pending departmental enquiry/criminal prosecution, This

conduct is perplexing,

14, Pars 4.14vof the reply, extracted above, shous

that the grounds for suspecting the appliceant's integrity
and his malafide intention are that the almirsh containing
ticket stock was "found intact, undisturbed and locked,
However, there were no sign of fire on the body of the

almirah "

15, It is, however, not denied that certain things

had been set on fire in the station and that the fire
brigade was also called., This is admitted in the Annexure
R-1 report dated 8,10,90 of the Area Officer to the Senior
D.C.5,, Jhansi, The statement of the fire brigade as to
what things were found to be on fire by them and which

fires were extinguished by them was not taken,

16, It is equal}y surprising that the statement of

the appléFant was not recorded about the doubts the

authoritios/at the time of spot inspection on 30,9.90,
It would have besn most natural to have pointed out to

him that the almirah containing fickets was found

\L’/in-tact and urburnt and recorded hisg expla
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most
. elementary duty was to record

nation, Indeed, the
the statements of the eye witnesses to the incident,

It would appear that)basides the applicant, Gateman
Kishan Chand and Pointsmen Amer Sing/were present at
the time of the incident, as seen from the averments
made in the C,A, The respondents do not state who wvere
the officials found on the scene uhen the Area Officer
and others visited the scene on 30,9,50, They do not
appear to have recorded the statement of any of these
persons, At any rate, the reply to the OA does not

say anthing in this regard and the statements)if recorded ,

have not been produced,

2. . On 28.2.94,ua had directed the respondents to
produce copies of the F,I,R and the final report stated
to have been filed by the Investigating Cfficer before
the Magistrate, This has not been done,

‘

18, In the circumstantes, the apprehension of the
respondents that the applicant himself has dishonestly
disposed of the lost tickets etc, for his gain are only

surmises, not based on any enquiry or evidence,

1. The crucial question is whether the applicant has
admitted his responsibitity for the loss, In this regard,
para 4,20 of the respondents' reply extracted in para 3 above
alleges that the applicant had admitted his quilt in the
column "Explanation of the Station Master™ of TIA'g
inspection report annexed at Annexure R-4, No such Annexure
is available with the counter, Indeed, the index to the

counter shous the filing of only three Annexures Ra1, R.2

a

20, Photo copies of 3 pages of [register have, no doubt
¢ 3
been filed as part of Annexure R-3, which have a column

"
Explanation of the Station Master™., The explanstions

are illegible, In any case, we are unable to make out

\L//any admission by the applicant in this €olumn, as to

O o - — e e i
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his responsibility for the loss,
29. Houever, in the report of the Area Officer dated

8.10.,90 (Annexure R.1) we are able to discern the followingi-
"The TIA has raised debit for Rs.,31,176 and passed
remerks on TAGF as under, '1 have thoroughly checked
ticket stock with the help of SCI of your station
found 1329 ticket short and 344 MSP QST MUST from
tube as well as from steck, the value of tickets
missing arrived at Rs,31,176 which is debited to your
station{azrﬁxplanation of S.MPcolumn of the above form
S.,M, has explained:

"Admitted and statement of missing ticket received,
Debit shall be accounted for in the month of Oct.90"
The report then stetes as follousi-

®Thus the SM SHLKH admitted debit of Rs.31,176 raised
by TIA, It indicates that the tickets have been sold
out of turn from the stogk."(emphasis given).

22, The original record containing this admission of the
applicasnt has not been produced, We are unable to conclude
that this is an admission of the applicant of his guilt,

He has certainly admitted the extent of lossias arrived
after a detailed inventory was taken, That by its@éf will
not amount to admitting any guilt on his part uhen,all along
his contention has been that a riotous mob has attacked the
station and which caused damaged to the property, including
cash and tickets. That apart, the debit raised is against
the station and not against him personally, If he had been
informed by the TIA that the debit was Being raised against
him perscnally angzgg had accepted this debit, it could have
been contended that, at any rate, the applicant had accepted
personal responsibility for the loss, whatever be the

manner in which the loss had occurred and that, therafore,

the recovery was justifiesd, We are unable to accept the

L
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contention of the Area Officer that this admission
indicates that the tickets have been sold out of

turn as alleged in the above extract, No such allegation

should have been made without a more thorough enquiry,

23, In the circumstances, the respondents could not

have come to the conclusion that the applicant was liable
to refund this amount without instituting a departmental
proceeding to hold him responsiga:j?;r the loss simpliciter,
if not on 2 charge of misappropriation,

24, What is more surprising is that the accounts werse
checked only four days earlier, as mentioned in the
rejoinder and everything is stated to be found in order,
Tickets are the most valuable stock held in a railuay

W
station - @ne would presume that stocks of tickets held

would be checkad in such a ch:iéfn;;:;ngﬁzééuf; order,
The respondents have notdenisd this averment, If that be
so,;the alleged loss could have tasken place only after such
checking., The respondents have failed to show how, within
the next four days, the applicant had access to the almirah
containing the tickets from which it is allegad that he
Aas sold, out of turn, tickets of the value of Rs.31,176/-,
It is worthy of note that in the report of the SCI dated
6.10,90 (Annexure R-2), there is a statement that the

W are
average earnings of this station s Rs,1,000/- per day,
It is highly probable that, after the account was checked
on 26,9.93, tickets amounting to Rs.31,176/~ could have been
sold, out éf turn, by the applicant before 30.9,90, The
applicant has stated in the rejoinder that the almirah
containing the stock was open at the time of the mob attack
and it was he who locked it after the mob left, This is not
denied, Destruction of the tickets by [;2; :gg improbable,

25, In our view, there are some circumstances which

@// SPPear to show that the applicant's version has a ring of
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truth in it, Firstly, that.zhe incident of a mob attack on

the station took place is not;}iction. Secondly, the mob

set fire to certain articles in the station, This could as

well include tickets taken from the almirah which the applicant
states in his rejoinder was kept open at the relevant time,
Thirdly, if the applicant was indeed dishonest, nothing prevented
him from going whole hog in this behalf and take away the sum

of Rs.d,BSO/—/being the unpaid bonus and attribute this loss
also to the damage caused by the riotous mob, In our view,
ready cash of this value could not have been left behind when it
is alleged, by implication that, he made away with Rs,669/-.
That ready cash is also to be preferred to unsold tickets,

which can be converted into cash only after clandestine sales
involving risk. Fourthly, though the respondents have the

list of 1677 missing tickets and the 50 bdank Excess Fare
receipts they have not been able to recover these tickets/
receipts from any station,

Lastly, the applicant states that he has an
unblemished record of 30 years of service, which is not denied,
He was due to retire on 31,12,93., UWe are of the view, that
he would not have gambled away his retirement benafits and
rist?d dismissal and prosecution, with this record. At any
rate, gﬁ;t for the amount involved, which is relatively small,
as it is stated that it has been adjusted from the gratuity,

26, In theﬁcircumstances, we hold that there was no
ground for hquigg the applicant responsible for the amount

of Rs.37,83547/tha value of the tickets and Excess Fare Receipts
found missing after the incident, Therefore, there was no
Justification for issuing the order of recovery as at Annexure
A-1)in 80 far as it includes the amount of Rs,37,835/=,

Y. In these circumstances, this 0.A,. is disposed of

\Q/’uith the following orders and directions:

S e e
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(i) The Annexure A-1 order dated 15,9,92, directing
the applicant to clear the admitted debit of
Rs,39,846/- is quashed to the extent of Rs,37,835/-,
meaning thereby that the recovery under Annexure A-1
should be restricted to the sum of Rs,2,111/-,

(ii) In tase the amount of Rs,37,835/- has been recovered
by short payment of the gratuity payable to the
applicant on his retirement, the respondents zare
now directed to refund the same to the applicant
within two months from the date of receipt of this
order, along with interest @12% from the date of
such recovery till the amount is actually paid,

(iii) This order will not, however, stand in the way
of the respondents from taking any further
proceedings, in accordance with law, against the

applicant, if so advised,

28, There will be no order as to costs.
p) : 3 W ‘1
LBl TR N 3
(SMT. LAKSHMI SWAMINATHAN) (N.V, KRISHNAN)
MEMBER(J) VICE-CHAIRMAN(A)
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