CENTRAL ADMINISTRATIVE TRIBUNAL
PRI NCIPAL BENCH: NEW DELHI:

Deh, NO,2491/92

New Delhi, this the 9th September,1994

Hon'ble Shri J.Pe Sh;rma,member(J)
Hon'ble Shri B.K. Singh, Member (A)

Shri 0,0, Khurana,

s/o late Sh, Khush i Ram Khurana, i
R/o H=300, Raj Nagar 'P,2

Pzlam Eolony,Near Gurguara, 2
New Delhi, * oee RApplicant

(By Shri R,P. Oberoi, ﬂdvooate)
Vs,

1. Union of India
through Tts Secretarg
Ministry of Defence,?outh Block,
New Delhi,

2, The Director General,
Defence Estates,Ministry of BDefence,

West Block IV, ReK,Puram,
New Belhi, ; sses Respondents

(By Shrd K,C, Sharma,Advocate)

0 RDER (ORAL)

Hon'ble Shri J.P. Sharma,Member (J)

The applicant is an employee of the Ministry
of Defence,Department of Defence Estates, He intially
joined in the year 1965 in the pay scale of Rs.150-240
as 3urveyor Draftsman. He was promoted to the post
of S00 (Group 'CYy in October,1976 in the scale of
f54425-700. The applicant has equated in this application
the post of Surveyor Draftsman to that of SDO Grade III
and that of SO0 (Group 'C) to SDO Grade II, The appllcanf

filed this application in September,1992 making certain

clarifications by way of amendment in 1992 and filed 2, :

Y

an amended application in Uctober,1993 uwhereby certain
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more facts have been taken for the grant of relief

prayed for, The relief prayed for filing in the

amended 0.,A, is as follouws:

(1)

(ii)

(Lii)

(iv)

(v)

24

direct the respondents to grant the

pay scale of Rs,425-700 and Rs.550-750
(Pre-revised pay scales inforce upto
31.12,1985) to the applicant in the post

of Surveyor Draughtsmen(since redesignated
as $,0.0, Grade I1I) and $,0,0, Grade-I11 held
by him on the analogy of and u,2.,f. the
dates the said pay scales uere revised in
respect of corresponding categories of

staff in M,E.S,

fhe respondents be also directed to pay
arrears of pay and allowances admissible
as a result of upgradation of these pay
scales with all consequent ial benefits
including promotion to the next higher
grade with appropriate revision thersof

as a promotional pay scele,

the applicant be also awarded interest

@ 24% p.,2, on the amount of arrears of

pay and allowances admissible to the
applicant from the date of amount fell due
to the date of actual payment,

the applicant be also awvarded the cost of
this application,

any other orders/directions which this
Hon'ble Tribunal may deem fit, proper, just,
fair and equitable on the facts and
circumstances of the case.

Knowing well the application is not within

the limitation the applicant has also filed M.Pe3118/92

for condonation of delay in filing this application

under section 21(3) of the A.T, Act,1985, He again
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7 suppiamented tﬁis application for condonation of delay
by bringing out more clear facts in M,A, filed on
20.,4,93, 'The applicant has also filed certain more
documents annexed to.the rejoinder filed in reply

. by the respondents,

B The respondents in their counter have

taken objection of maintainability of this application

being barred by delay, latches and the provisions
of section 21 of the A, T. Act,1985, The.rGSpondents
have also opposed the application for condonation of
delay M.P,No,3118/92, Since the learned counéei for
thé respondents Shri K,C, Sharma who appeared after
& Ms, Raj Kumari Chopra uho ceased on the panel, prayed
that the matter of limitation be decided foremost
befare « entering , into the merit of the case. The
application was therefore heard oﬁ the point of
limitation on M,P,3118/92 has subsecuently modified by

another M,A, of 2p0th April,1993,

4, The relief claimed by the applicant is
finally amended is that he should be given the benefit
§ £ ' of the revised pay scale for the post of SDO Grade II
and SDO0 Grade 111 WeB,fs the date ﬁhe similar scale\
has been given to the similarly situated employees
" Grede II and ' GradeHT working in M,E.S.,2nother

wing of Ministry of Devence, That date is from 1.11.83.

S We have also perused the judgement
placed on record of 0.R,1001 of 1988 of the Chandigarh
Single Bench and 0,R,No,8 of 1987 of the Calcutta

Bench decided in June,1989 and September,$987




2ol

respectively, Phqtncopiaq of the judgements are MnneXure I11
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and IV respectively alonguwith U,A,

6o The contention of the learned counsel is

that the applicant has claimed parity in the scales of
pay as uwas claimed by the employees of MES who were
similarly placed taking the equation of pay and post

in the CPUD of Draftsman Grade II1, The learned counsel
for the applicant argued that the ‘applicant has a
meritorious case and that the technical plea of limitation
should not deny the benefit which has already been allowed
to similarly placed employees in another Department i.e,
Ministry of Defence and in the CPJD organisation, &
department of Union of India, He refer to the case of
State of Karnataka V, Pitu Swamy reported’in AIR

1987 S,C. 1354 and quoted extenso guidelines laid douwn
by the Hon'ble Supreme Court regarding the vieu to be
taken in 2 mater in which the petitioner could not

reach for judicial review uwithin the statutory period
provided under the law, 3Jimilarly on the similar

fact cited the case of Som Prakash Reddy Vs, Union of
India reported in AIR 1981 3.C,212 and highlighted para
71 whereby the Hon' ble Supreme Court lzid doun the

ratio that i, liberal interpretation has to be given
and a meritorious claim should not be allowed to fail

on the technical point of limitation,

Te Regarding the facts it is arguéed by the
learned counsel that the respondents themselves in a

meeting of the JCM in May,1991 and January,1993 have
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actively considered the case of SBO Grade 1l and Grade
for giging them benefit of the revised pay scales uhich
have been given on the basis of decisions of C.A.T., te
gimilarly: situated émployees of the Ministry of Defence,
‘e Militery Engineering service, The learned coumsel
has also referred to an order issued by the Government
itself uhereby benefit has been accorded by the

sanctién given 4n 1989 w,e.f. November,1983. This uas
the csse of implementation of the judgement of C.A.T,
and the second judgément ... of Hyderabad Bench uas
implemented. 1in the case of ME& on 10,7.90. The
applicant has also made representations to the
respondents and copy of the same is being annexed at

pages 11 and 12 of the 0.R, which ds dated 24,2,92,

Be Regarding the claim of the applicant said to be
sound on merit Qe are not tﬁuching the case, But uwe

do observe that there is no judgement of C.A,T, or

of any other judicial body regarding the pay scales

of SD0 in Defence Estates, We also observe that

equation of pay and posgﬁs a matter which is exclusively
in the domain of the administration particularly of"
expert bodies unless and until action of the respondents
is arbitrary, unfair,unequitable and violative of

Article 14 and 16 of the Constitution. It is a fact
that the applicant joined the service as Surveyor in
Defence Estates at no point of time he held the post

of SDO Grade III he was promoted in 1976 as SDO(Group e ).
The recruitment rules for the post of Group 'C' and 'D!

of the Defence Estates were notified in the yesr 1990
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"Estates is Rs.1200-2040 and that of 3D0 Grade Il

..
(5))
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and vare named Recruitment Rules 1988, In these
recruitment rules which obviously came after the
acceptance of the recommendations of the Fourth Pay

Commiss ion, the scale of SDO0 Grade III of Defence

fs¢ 1400-2300, There is no challenge to the recruitment
rules in the presént application which has been filed

in the year 1992, The statutory rules cannot be kept

in abeyance with regard to recruitment to the post,

It was open to the applicant to challenge the said
recruitment rules as arbitrary, There is another
facf%r also which may come in the way of the contention
of the learned counsel for the applimant that the

claim of the applicant is sound on merit, It is on
the fact that the applicant before 1976 was only
Surveyor but he is still praying for the grant of
relief of the pay of S00 Grade III which post he

never held, This figment of his imdgination that if

he is granted a scale of SD0 Grade II he will automatically
be given benefit of the scale according to his ouwn
thinking of SD0 Grade III which post did not exist at
the time when he was promoted as SDO (Group 'C'}).

However, we are not touching the merit of the case,

9, The limitation of course lays doum per iod
when & partfcular grievance can be agitated before a
judicial forum a‘gutou%zgate is provided so that a
person after that date may think that his claim though
may be right but stale and will not be enforceable at

lay, Limitation also gives a-yaluable right to the adversary

and that is why a legal point of limitation can be
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i ak raised inspite of being specificelly pleaded by the adVUeTsary.
In any case ve have given careful consideration taken
magnenimous and sympathic vieu to the matter and .-

also the arguments advanced by the jearned counsel

on whatever material ayailable on the record. The
benefit of
applicent's case for grant of /limitation is defeated
by his oun representation he preferred in February,1992.
In the rEpresentatianlhe has only prayed the benefit
fsom 1.1.73 both for Ehe post of SDC Gpade 11 and Grade 11I,
The judgement of the Single Bench of Chandigarh is
4ith sagerd to WEK that came in the.year 1989, Though the
judgement does - matt give a csuse of action bu£ accepting,

for the sake of arguments, that the applicant got strength

» |

from that judgement and wanted to come for judicial revieu,

even then he could have comdyibhiﬂpne year, The Calcutta

Bench judgement was in September,1987. That too also does not
| given any cause 5f action and even for the sake of

arguments if we consider the same he shéuld have come

much earlier in the year 1588. These are only grounds

he mentioned in the MePe 3118/92, These grounds spezk

for themselves.

e 10, Regarding the atm meeting of 1991 and 1993
firstly Association has not come before us., Secondly,

the meetin& only considered the scale of SDO Grade 11

to be revised to the scale of Rs,1400-2300 in the light

of the scales granted to the similarly situsted employees
in the other wings of Ministry of Defence or Union of
India, Thds does not go to shou that the representation
of the applicant was kept under consideration. The 3CM

fieet &8 oeeasions: to remove the grievance and settle,
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gertain pretty matters so that the employees may get

satisfaction from the administration and their @ifficulties

“ape + memoved ‘or ° lessened, The applicant cannot take it

for .granted - that 2 consideration of the matter

under JCM vas eQuivalent to a reply of his representation

filed in February,1992 that his case is being cons idered

and is pending. The representation 1992 is nothing
thought

but dn‘attbnlto come within a range of exhausting

departmental remedies before filing this application

in September,1992 where after representation person

has to vait for six months, Thus, this contention

of‘the learned counsel that the meeting where the

matter was considered in 3CM given cause of action

to tﬁe spplicant and the limitation because of this

either it stood extended or the applicant was under the

impression he may be granted relief so that the delay

be condoned cannot be favourably accepted,

15 The decisiomcited by the learned counsel

for the applicant are fully follouwedidin letter and . ~ .

8pirit.d im the present case, These decisions nouhere
command that a person gaming after years after the
grievance has arisen aware_ .., of the fact that earlier
he could go to the Civil Court or to the High Court

or after Nevember,1985 to the Tribunal but he has come

£
in 1992, In the case of Gurdev Singh Vs, State of

Punjab reported in 1991 SCC(4) P,1, the Hon'ble Supreme

P

Court considered the metter of limitation in service
mztters, They have also considered 8n: earlier case
of 1967 #abiriAlir 1: , uho uas constable removed from

police servige of M,P, without holding departmental

e 4 e
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enquiry according to rules and he filed & suit.” The
High Court and the Supreme Court held that the order is void and |
and even though that was not declared void that will be
ineffective against the petitioner of that case. In

the case of Gurdev Singh the Hon'ble Supreme Court

held that if an order which is void or uhere = party

wvants to ssek a declaration he should come within V

time, He will fail in his claim if the case is not

filed within the 1limitation, Again in the case of UsOele
Vs, .Ratam .Chandra _‘Sammanta . .- reported in Judgement '
Today 1993(3) 418, it was held that delay defeat a right,
Even.if the right is available to 2 person he cannot enforce
the claim urider ~that - right becuase of delay and laeches.
Rgain in the case of Boop Singh Vs, UOI reported in

Judgement Today 1992(3) 322, a similar point came before

Hon'ble Supreme Court where earlier the benefit was
given to similafly situated employees by the judgement
which Bheop@ingh claimed before the Tribunan and having
faildd before the Tribunal he uent to Hon'ble Supreme |
Court and the Hon'ble Supreme Court rejected his

petition on the ground of delay,

(3 In view of the above position of law

though the applicant has amended his relief from 1973

to 1983 but still the matter has to be taken into aeccount
as to why the applicant did not peruse his remedy in

the competent forum at the relevant time,

13, 1t appears that the judgement delivered
earlier did not consider the fact that the Tribunal

cannot entertain any grievance which has arisen 3 years

earlier to enforcement of AT, Rgt,1985., The cut Off
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-date is 1.11.,82, The learned counsel has also argued

that the pay as well as the benefits and allowances
alongwith pay is continuing cause of éction that may

be for the period which comes within the limitation and
only uwhen the pay and allowamces is a specified sum of
money, In order to get a claimed amount of money as pay
declaration has to be given in the form of direction to
the respondents and herein the cause of action eannot be

said a continuing one.

14, The M,A, therefore as supplemented by the aother
M.A, dated 20.4,93 does not shou sufficient and reasonable
cause>F0r condoning the delay as the applicant is grossly
responsible of delay as well as laghes and the deley has
not been explained in @ convincing manner nor gives a

reasonable and sufficient cause for coming so late, The

O0,A, therefore meets the same fate and is dismissed.,

18, However, this decisioniwill not debar the
applicant for Eevision of pay scale for the post of

SO0 Grade III which he presently helds from a prospectus
date if he is so advised by making representations
either to the Fifth Pay Commission thfough proper channel
or directly to the department concerned to be forwarded
to Pay Commission, He may do singly or through his

association, if any, The judgement will not be considered

. @s a hiteh in that manner, Costs on parties,

(B, GH) (IaPs SHA;;EBA*L———
Member{A) Member {J)
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