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New Delhi-110019. e -esssApplicant
By Advocate Shri K.L, Bhandula
Versus
1. Union of India th:ough :
Secretary to the Govt, of India,
Ministry of Water Resources,
Shram 3hakti Bhavan,
New Uelhi-110001.
2, The Chairman,
- Central Water Lommission,
Sena Bhavan,
R.,K, Puram,
New Delhi-110066, «ssssefi@spondents
By Advocate 3hri M,L, Verma
This application is zgainst the rejection of the
applicant's representation for stepping up of pay at
“ par with that of his junior, namely,.one Shri J,N, Poonia,
The applicant was promoted as EAD-AE
On 6,12, 1968 in the Central Watep Lommission, New Delhi,
He was promoted on ad hoc basis as Assistant Oirector-
Assistant Executive Engineer (hereinafter referred to
as YAD.AEE! i P o
) uith effect from 14th July, 1980 and was
requl i ;
gularly appointed to the said post with effect from
STl B dahian S .
18 Junion 3hri J,N, Poonia although promoted
on 14,07, 2R
07.1980 on ad hoc basis as AD.AEE was regularly
Promoted to the
post of AD-AEE on Se441984 anu the applicant wes
admittedl i : St
Y Senior to Shri Poonia in the grade of AD_AEE
: The r i t v
\ Fespondents issued - Office Memoranda dated
\ 7%

26.09,1981 and 24,12,1981 in order to remo th
% ve e
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anomaly arising out of the fixation of pay on promotion

of officials to the next higher grade under FR 22C, It provided

fOran option for fixation of pay on promotion under which

the official concerned will have the option (a) either

to have his initial pay fixed in the higher post on the
basis of FR 22(ktraightuay without any further review

on accural of increment in the pay scale of lower post

or (b) his pay on promotion may be fixed initially im

the manner as provided under FR 22(3)(1) which may be
refixed on the basis of the provisions of fFR=22Con the
date of accural of next increment in the scale of pay

of the lower post. The applicant's grievance is that

the respondents have not acceded to his request for
refixation of his pay by way of stepping up of his pay

at par with that of his junior Shri Poonia, whose pay

was apparently fixed with respect to the option exercised
by him under the aforesaid instructions, As a result

of thisy the junior has been getting a pay of Rs, 1250/~
in the grade from 1,12,1984 whereas the applicant's pay
was Rs, 1200/~ and this anomaly continued even after the
revised pay scales which came into force with effect from

1.1.1986, The applicznt has, therefore, sought for the

following reliefs: -

(i) Refixation of his pay in the grade of Assistant
Uirector-Assistant Executive Engineer with effect from
1412,1980 at the same level drawn by his junior Shri Poonia
with consequential benefits,

(ii) The enhancement of the pensionary benefits on the
basis of the pay so fixed at par with the aforesaid junipr,
The applicant has retired on attaining the age of

Superannuation on 30,09, 92,

b The respondents have resisted this application and
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have contended that the applicant did not exercise his
option for refixation of his pay in the grade of AD-AEE

in accordance with the provisions contained in their

OM dated 26,09,1981 and, therefore, the position of the
applicant remained as the same even after his promotion

to the grade of AD-AEE on regular basis, They have also
contended that the anomaly in thepay drawn by the applicant
was not directly as a result of the application under
FR-22C in as much as his pay has to be regulated in
accordance with the option exercised by him with reference
to the aforesaid OM as well as the clarifications issued

by the Government dated 8,2.1983. The respondents have

also raised the plea that the application is barred by
}imitation.

3 The learned counsel for the applicant while arguing
on the pleadings in the application made reference to a
decision in R, Sangeeta Rao ¥s, Union of India, a decision
of the Principal Bench reported in ATJ Vol,(2)1990 page 120,
The learned counsel also argued that in terms of the ON
dated 8,2,1983, the departmental authorities should have
obtained the option from the azpplicant when he was regularly
promoted to the said grade with effect from 9,8,1982, The
fact that the applicant did not himself exercise that option,
could not he held against him in view of the aforesaid
clarifications, On my direction, thelearned counsel for the
applicant subsequently produced the order of his regular

promotion to the grade of AD-AEE with effect from 22,09, 1982

alongwith the original copy of the Ministry of Home Affairs

(Department of Personnel & Administrative Reforms) OM dated

Be 2, 1983 containing clarifications on the points of doubts

raised in the OM dated 26,09,1981., The counsel for the
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respondents while arguing on the syerments of the respondents
drew my attention to the Madras Bench decision in N, V,
Subramanian & Uthers Vs, The Comptroller and Auditor

General of India, Neu Delhi and Others, 1988 (1) sLI (CAT)
Vol,27 page 465, in support of the contention that there

was no violation of Article 14-16 as options were given

to all the affected staff,

4, 1 have heard the counsel for the parties and have
carefully gone through the record, The option was provided

to the employees for fixation of pay to the higher post in
terms of FR=22C in pursuance of the decision taken by the
Government,. To rectify the anomalies in such fixation,

the said OM was issued on 26,09,1881 although the orders

took effect from 1.5.1981, It was also made clear in the
clarification dated 8.2.1983 that the said option was not

to be allowed in cases where the promotions were made on

ad hoc basis, 1t was, however, provided that where such

a promotion was feollowsed by:regular appointment to the

higher post without a break, the option eould be allot.:eeg:l'_‘d -

on the date of irtial appointment to the higher post,/option

to be obtained within one month from the date of such

regular appointment, Admittedly, the zppiicant was

appointed on an ad hoc bais on 14,07,1980 even prior to the
issue of the aforesaid UM dated 26,09,1981 and the clarification
dated 8,2,1983, 1t is zlso provided in the above clerification
that in the order promoting the Government servant, it may

be mentioned that the zpplicant has to exercise his option
within one month on his promotion, so that the benefit of
fixation of pay can be given in case he exercises his option
under paragraph 2(b) of the OM dated 26,09, 1981,

Apparently
when the applicant was promoted on a regular basis on 9. 8. 1982,

the aforesaid clarification was not available, 1 have =zlso

seen the order of promotion of the applicant issued by the
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Central Water Commission by their office order ed 22,09,82,
This order does not make any mention about the exercise
of the option of the epplicant, This was perhaps due to
the fact that the clerification contained in the OM dated
8,2, 1983 was not in existence then. Apprently, the benefit
of this option was not available to the applicant, The
respondents have not taken .the plea that such an option was
subsequently given to the applicant consequent on the issue
of the orders dated 8,2,1983. The learned counsel for the
respondénts also did not bring out any record or averments
to this effect, The fact remains that the option

which was made available as a result of the clarification
from a subsequent date was not provided to the applicant,

as a result of which, the benefit which accrued to his junior
in his pay fixation as adried.l:wlc';ti: %fcchrjbse rteog%.l!._‘aer apa%%:&nitcrgantlt
from a date later than the issue of the order dated 8,28
The learned counsel for the respondents reliance on the
decision in Subramanian (supra) is not tenable here as in
that case the facts were different and the option uQs‘Z&Zglable
to all as a result of creation of a new cadre consequent

on the reorganisation of the department.

Se Since there is no averment by the respondents that
after the issue of the clarification-dated 08.02,1983, the
applicant was in fact provided option to be exercised by

him in terms of the OM dated 26,09,1981,,the applicant cannot
be held IESp?EFible for failure to exercise such option and
it would be fair and unjust to subject him to continuing
loss on account of difference in emoluments UiSeawvis his
junior as a result of the fixation of his pay from the _date

of his promotion,

Be In the light of the above discussions, 1 find there

is merit in the prayer - and the application is accordingly
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allowed, The respondents are directed to refix the pay

of the applicant in terms of the OM dated 26,09,1981 so

that his pay may be brought on par with that of his junior
Shri Poonia from time to time and also to pay to him the
consequential benefits thereof., The respondents are also
directed to refix the pension of the applicant on the basis
of the revised pay so refixed, The above directions may be
comélied with by the respondents within & period of 3 months

from the date of service of this order,

There shall be no order as to costs,

(Ko MUTHUKUMAR)
MEMBER (A)
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