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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI ^

OA Nos.1618/88,2027/92,2350/92 &
O.Aj0fflate. NO. 777 /19 93 Decided on : S-*7-/W"

Dr.J.P.Sharma & ors. ... Applicant(s)

( By Shri R.Venkataramapi, Advocate )

versus

Delhi Administration &ors. ... Respondent(s)

( By Avnish Ahlawat, Ad' ate )

CORAM

THE HON'BLE SHRI S.C.MATHUR,CHAIRMAN ^

THE HON'BLE SHRI J.P.SHARMA,MEMBER(J)

THE HON'BLE SHRI p,T.THIRUVEKGADAM,MEMBER(A)

1. To be referred to the Reporter or not ?

2. Whether to be circulated to other Benches

of the Tribunal ?

( S. C. Mathur )
Chairman
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CE.NTRAL administrative: TRIBUNAL
PRINCIPAL BENCH

N£U DELHI

1) O.A. NO. 1618 of 1988
2) 2027 of 1992
3) O.A. NO. 2350 of 1992
4) O.A. NO. 777 of 1993

Neu Delhi this
of Xu .,*1995

CORAM ;

HON'BLE SHRI 3UST.ICE S. C. MATHUR, CHAIRMAN
H0N»BLE SHRI 3. P. SHARMA, MEMBER (3)

HON'BLE SHRI P- T. THIRUVENGADAM, MEMBER(A)

•.A. NO. 1618/1988

Or. 3. P. Sharna,
R/O S harm a Market,
Atta Village, Sector 27,
NO IDA, U.P.

Vprsus

Chief Secretary,
Delhi Administration,
5, Alipur Road, Delhi.

Dr. v. P. Varshney,
Member Secretary,
Managing Committee,
S.D. Ayurvedic College,
Malkaganj Chowk, Malkaganj,
Neu Delhi.

2) O.A. NO. ?n?7/l992

Dr.p. fi. s. Yadav,
A-70, Shastri Nagar,
Delhi - 110052.

Versus

Delhi Administration through
its Chief Secretary,
Alipur Road,
Neu Delhi.

3) O.A. NO.

Dr. B, P. Gupta,
B-1702, Shastri Nagar,
Neu Delhi - 110051.

Dr. Prem Prakash,
38, Gian Park, Ram Nagar,
Neu Delhi - 110051.
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Delhi Administration through
its Chief Secretary,
Alipur Road,
Neu Delhi*

4) O.A* NO*

Or* 8'. L* Bharduaj,
B-83, £ast Azad Nagar,
Krishna Nagar,
Delhi - 110091*

Versus

1* Delhi Administration through
its Chief Secretary,
Alipur Road, Delhi*

2* Secretary,
Department of Health,
Delhi Administration,
Did Secretariat,
Delhi*

••• Respondent

Applicant

,•* Respondents

Shri R, Uenkataramani, Counsel for Applicants

Wrs. Avnish Ahlauat, Counsel for Respondents

ORDER

Hon*blB Shri Oustice S« C, Rathiir —

Elxprassing disagreement with the view taken by J

a Division Bench of the Tribunal in 0*A. No* 1340/88 -

Nirroal Rai vs* Chief Secretary, Delhi Administration

i Anr. decided on 25*10.1991, connected with 0.|̂ . No. ^

819/91 - Prakash Chand L Ors, vs. Delhi Administration,
uhich uas folloued by other Division Benches in

granting relief to the applicants of the cases,

another Division Bench before which the present four

applicatiormcame up for hearing opined reference of
the'matter* to a La'rg^ Bench* This is how the four

applications have come up before this Full Bench*

In all the applications, except one, there is a

single applicant. In one application, there are two
applicants* Thus, the total number of persons aeeking

. ' • . - ^ V
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relief from the Tribunal ia five# Apart from

expressing diaegreeinent with the earlier decieionsj

the referring Bench has not formulated any question

requiring answer from the Full Bench# Thu8> the

Full Bench has been constituted not to answej^ any

specific question but to decide the whole casci

including the correctness of the decision in Nirmal

Rai* s case*

2. Since the facts in all the cases are similar

and ^e question of law arising is identicalf all

the four applications have been heard together and

are being disposed of by this common order*

3, Shcrn of details, the facts which arc either

admitted or undisputed or are established from the

record are these:

Some time in the year 1972 Sanatan Dharma

Sabha, which was a private society, established

Sanatan Dharma Ayurvedic College, for short College,

for imparting instructions in BAMS course which

was a six end half years course in Ayurvedic System

of treatment of diseases. The course had reccgniation

from the Central Council of Indian System of Hedicine,

Ministry of Health and Family Uelfare, Government of

India, for short Council* In 1977, the College

was affiliated to "the Examining Body of Ayurvedic

end Unani System of Medicine, Delhi Administration,

Delhi, a statutory body constituted under Section 31-A

of the East Punjab Ayurvedic and Unani Practioners

(Amendment) Act, 1954* The staff and the students

of the College were dissatisfied with the management

on a number of issues and they resorted to agitation^^

means including Dharna at the Old Secretariat. Their
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dcfflanda Included:-(1) increase in the quantun

of grant-in-aid to the college; (2) regular

Pay.Bcalea for the staff, both teaching and

non-teaching instead of fixed pay; (3) recogniation

;0f the College by the University of Delhi; and

(4) grant of internship allowance 00 t he students

of the College*Under directions of the Council

new adnissions to the course were stopped after

the academic session 198B^6« The College had

to be run for a limited period to enable the

st.udents who iiad already been,admitted to the

first year of the course to complete the course*

iThe management was unable to ensure smooth
• ' M-

functioning of the Collegp during this period*

The agitation intensified to an extent uherc the

Government could no longer be a silent spectator*

The Director of Health Services was asked to -

inquire into the allegations'of irregularities

committed by the management and submit report*

Tie submitted report on, 28*4*1986* In his report,

he mentioned that the nanagdr refused to show

the records. He also observed that the allegations

of irregularities could rob bs substantiated either

by the students or by the teachers. The agitation

continued and was rather intensified further. On

15*4.1986, a meeting was convened by the Secretary

Hedical of the Delhi Administration. At this

meeting, it was decided that in order to save the

career of tthe students , classes be started in

the building of the Senior Secondary School, B Blpck,

3snak Puri, New Delhi, The building 4t Krishnanagar,
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where the cla»»»t were being held was Mt found suitable.

This decision was implemented and the classes • started

in the new building* Meanuhilej the Medical end Health

Department of the_Delhi Administration prepared note

for consideration of the Executive Council of the Delhi

Administration* The note mentions that in a meeting

held with the representatives of the students of the

College in the office of the Chief Executive councillor

it was decided that a note for taking over the management

of the College by the Delhi Administration be prepared

and put up to the Executive Council*' -The fiot^ 'urther

mentions that if the Delhi Administration is to run the

College properly^ the fbllouing will need- attention:

" 1, Accommodation: The College is presently run in
5 rooms in a school building in
Janak puri. At least 10 rooms are
required. It is reported by the
Dte. of Education recently, the
said building will be useful for
this purpose*

2*Laboratory : Laboratory facilities are not
available for the students at present.
Laboratories will have to be set up.
It may entail an expenditure of
Rs*3,83,722*00/-

3*Facilltie8 There is no hospital attached to the
(Clinical Training) college. Clinical training may be

arranged in Din Dayal Upadhyay Hospital
Civil Hospital Etc.

2 .Laboratory

4.Staff The existing staff of the college
may be retained by the Delhi
Administration and paid the same

Wages they were drawing at the time
of shifting the College from its
original location to 3anak puri. The
annual expenditure in this regard
will be Rs.2,D5,140/ - as shown in the
annexure.

5.Management The Management ofthe College may
be vested in a Committee with E .C. !
(Health) as Chairman, Secretary (Medical'
Secretary (Finance), Principal S.D.
Ayurvedic College, M.8 .D .0 .U •Hospital
as Members and D.H.S. as Member
Secretary *

The liability ofthe Administration to run the collece
should ba limited to a period of 4 or 5 years only till
the present classes pass out.

The college was given grant-in-aid of R8.20,000
during 1984-85. Asum of rs^,27,520/- uas sanctioned as
^ ]v i
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grant-ln-aid for the college during 1985-86 but the
amount uas not dUbursed ^Iub" to the aoitation
or the students and teachers of the college."

The abov/e r^ote uas put up before the Executive • J'
• --i

Council on 15.10.ISSG. The matter uas considered >

under itim reading " Taking over of ^he management of Sanatan

Oharam Ayurvedic College^ Krishna Nagary by Delhi Administration".

The decision under the item reads " The proposal contained

in the nemorandum of t he Department of Redical and Health

Services uas considered by the Executive Council. The

proposal' uas found acceptable in principal. A committee

comprising (i) Secretary(nedical' as Convener (ii) Secretary

(Finance) (iii) Secretary(Lau and Dudicial) as nembersy may

uork out the modalities for implementing the proposal"*

The matter ultimately came up before the Executive Council

on 13.2.1937. The meeting noted that fresh admissions

in the College had been closed and affiliation had

been uithdraun. Thereafterf it discussed the modalities

fbr release of funds to the College by the Delhi Administration.

The Council was informed by the Director Wedical Services

that the administration had released Rs.2920f000 to the

Chairman Examining Body on account of grant-in—aid uith
W bl V

the clear direction that/amount shall be utilised for

meeting day to day requirements and payment of salaries

to the staff oft he institution and that the remunerations

uill be the same as they uere drawing under their parent

management. In respect cf the take over, the minutes of

the meeting contain the follouing observations:

" The matter uas discussed in consultation uith ; rt

Under SeoretaryC Lau) and as per his advicet the

follouing decision uas taken.

(a) In vieu of the fact that the institution
cannot be legally taken over by the i^dministratior

coupled uith the fact that the relevant 4ct

does not contain any provision in rdgard to t he
~ running of the institution by anothe# body in

the svert'of failure on the part of the

-• - - -•
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management the only possible action %xi^Y\e
V proposition considered by the committee

in this case is that the grant-in-aid be

released to the examining body for running

the S«0.Ayurvedic College, ^he amount of
- grant-in-aid should be spent by the examining

• , • • • / •

body in accordance uith the norms already

approved and exclusively be utilised for

running the S.D .Ayurvedic College for uhich

separate account should be maintained"*

From this decision^ it would appoar that the Executive

Council was advised by the Law Department of the

Delhi Aciministration that there ^uas. no statutory

provision; under uhich th@ adittinistration of t ^e

College could be taken over by the Government and this

advioe was accepted by the Executive Council. Therefore,

instead of taking over the managemgnt of the College

a scheme was formulated whereby funds required for

smooth functioning of the College for a limited period

were released in favour of the examining body which was

to utilise the some for the limited purposes mentioned

in the decision of the Executive Council.

The above decision contained prospect of

termination of services of the employees of the Colleoe,

Some employees filed urit Petition No.1775/87 in the Gelhi

High Court which was rejected without a speaking order.

Another Urit Petition( CUP 513/88) was also rejected.

The directions sought against the Delhi Administration

in th^ earlier Urit Petition were as follows.

(a) not to close down the Ccllege in a phased
manner;

(b) not to stop admission for fresh batdi as;and

(c) "oVto terminate the services of t he writ
petitioners in a phased manner.

• .VV"*,V. -
^ 1 ^
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5« The management of .the College was not

lagging behind in challenging the decieion of the

Otlhi Administration. It filed Civil Suit in the

Court of Sub Dudge First Class Delhi. One of the

plaintiffs in the quit uas Sanatan Qharam Ayurvedic ®

College. One of the defendants in the auit was

the Delhi Administration. The suit^ it appearSfUas

ultimately dismissed.

In implementation of the above sohemsy the

adminietratlon started dli^ensing with the services

of surplus staff in a phased manner; The services of

Smt.Nirmal Rai, who had worked on ad hoc basis as w

Lsb.Assistant and of the applicants in Prakash Chand *6

case uho had worked as ChoukidarSf Sweepers, Clerks

were dispensed with; Smt. Nimel Rai filed OA No.

1340/B8 and Prakash chand & others filed OA No.819/91

in this Tribunal. Their claim was that they were

entitled to be re-deployed in eccordance with the

Re-deployment of Surplus Staff in the central

Civil Services end PostsC Supplementary) Rules, 198^

(for short, the Rules). This plea was contested orJ^

behalf of the Delhi Administration, On behalf of the

Delhi Administration, it uas pleaded that the applicants

in the aforesaid application were never Government

servants and, therefore, they were neither entitled

to file applications in the Tribunal nor they were

entitled to redeployment underthe Rules. The

Tribunal through its judgement dated 25.10.1991 s

overruled the objections of the Delhi Administration.

The Tribunal allowed the OAs and issued the following *

directions:

The spplications aare disposed of with
the directions to the respondents to treat
the applicants as the employees of the
Delhi f^jdministration who have been



allowance# for the period rolleDe till they
entlill

henpfita The respondent# shall comply wiJh^aboS; dl5ecUon. within .
month# from the date of communication of thi#
order."

RQBinst this judgement , the Delhi Administration
filed Specl-T'.l.eauB Petition before their Lordship#
of the Supreme Court which was dismissed on 21.7.1992.
Thereafter, OA No.2462/ 89 was filed by Ram Qev Sharma

and others which uas allowed on 22.4.1992 following
the judoement dated 25.10.1991 in Smt/armal Rai's
caseCsupra). The said judgement was followed while

allowing OA N08.2279/89, 1207/90, 2224/90 and 2169/91
on 31.7.1992.

7» The services of or .3 .P .Sharma, applicant in

OA No.1618/88 were dispensed with by order dated

B.7.1908. He has sought a writ for quashing the

termination order in which he has been described as

surplus. In the alternative, he has sought a direction

to the respondents tc absorb him in service in any

other college or department run and manaoed by the Delhi

Administration. He has also sought payment of arrears

of salary since 23.4.1986 on the basis of equal pay for

equal work.

8. In OA No.2027/92, •^•'"••''^•S.Yadav has invoked

the principle cf equal pay for equal work applicable

(• =
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Vto permanent employees in Government service with

effect from 23.4,1986. He has also sought an order

restraining the respondents from removing him from

service. This OA uas filed on 5.8.1992. In the

reply of the administration, it is stated that the

applicant's services had been terminated with '

effect from 30.7.1992.

In CA No.2350/92, Or.B.P.Gupta and Or.
Pram Parkash have invoked the principle off equal

pay for equal work and prayed for payment of arrears

Salary on that basis. They have also piayed

for declaring the order dated 6.7.1988 as null and
^ • I .

void. By this order, the services ofthe applicants^

were dispensed with on the ground that they had

become surplus. This OA was filed on 14.8.1992.

Accordingly, the question of limitation is

also involved in this case. The applicants have

filed an application seeking condonation of

delay<

10 . In OA No.777/93, Or.B«L .Bharduaj has

prayed for quashing of the order dated 29.4.1989
y

whereby he was declared surplus with effect from

30.4.1989. He has also prayed for reinstatement in

service with consequential benefits. He has also

invoked the princL pie of equal pay for squal work and

claimed balance of salary. This OA was filed on

18.4.1993. The questicn of limitation is involved.

The applicant has not made any application for

.qqndon.atiqn :Pf delay.
• *

11» When the present applications came

up for hearing before a Division Bench, the said

Bench expressjsd rdservations about the judgements

• - —• •• --.Hi
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cited befort it, observing in paragraphs ^ and 9
of the referring order as follows:

"B. Ue have gone through the judgements
highlighted by the learned counsel for the
applicant but ueiare in respectfui. disagreement
with most of the observations made therein.
While there are certain facts stated in the
aforesaid order, there is also certain controversy
on facts. The learned counsel for the applicant,
further stressed that according to judicial
discipline there should not be any discrimination
as some of the employees have been given the
benefit of the Redeployment of Surplus Staff under
the central Civil Services and PostsCSuppleroentary;
Rules, 1989.

9« Since ue are not in full agreemen -xth
the decision given by the Coordinate • .
Bench in the DA No.1340/BB decided on 25.10.1991,

' ue are of the opinion that the matter be placed
before Hon*ble Chairman to refdr the matter, if
deemed proper, to a larger Bench for decision in
this bunch of cases and also on the point of
limitation which has been kept open."

i

<12, From the facts stated hereinabove, it is |

apparent that the applicants started their employment

under a private society. They now seek employment under

' the Delhi Administration on the ground that they are

retranched employees. The only provision of law on

which they place reliance is the Rules* These

Rules apply to Government staff rendered surplus. These |
4

Rules do not apply to redeployment of staff of private

orcanisation which is rendered surplus. In order to :
• ^ / i

claim benefit of the Rules, the applicants assert that

by the scheme formulated by the Delhi Administration
the applicants became employees of the Delhi Administration.

They could become employees of the Qeibi Administration

only if a specific order had been passed in that behalf.

No such order has been brought to our notice. They

could also become employees of the Qeldii Administration

if jthe institution in which the applicants were

employed was taken over by the Delhi

along with the staff. It is Ispecifically noted in

the minutes of 13.2.1989 that there is no provision "

V • • •
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of law unc^et which the institution could be taken

ovar by the D^hi Administration. Indeed, the

institution could be taken over by the Delhi Administration

only if a law existed in that behalf. Cur attention

has not been drawn to any provision of law under which

the Delhi Administration could take over the institution

in which the applicants were employed.' The observation

contained in th e minute of 13.2.1987, therefore,

cannot be said to be incorrect. Even if a provision

of law existed for take over, the institution could '

iiecome vested:, in -the Delhi ^Administration by a

positive act of take over. The Delhi Administration
. • .• - " I .' •

has not exhibited any positive act of take over.

By releasing grant-in-aid in favour of the examining body

also, the position of the .applicants is not improved.

The examining body was not a department of the

Delhi Administration. It is a statutory body, the
« *'• .

vr*.

institution was not vested even in the examining

body. Only grant-in^^id was released in favour of

the examining body instead of the managing committee.

This Was done obviously because there was mis-management

in the institution and if the grant-.in-aid had been

released in favour of the committee of management,

there was likelihood of the applicants not getting

salary despite performance of duty, ^he scheme was

indeed formulated by officers of the D^lhi Administration

but it! was not formulatdd by and on behalf of the Dsl^l

Administration. The scheme was formulated only in

discharge of the State*s obligation to ensure law

and order. The situation prevailing in the College,
it appears, was volatile. The management was impervious

to the grievances of the students and the staff. The

students and the staff looked upon the Government for

redreae. The GovernnBent had no obligation to protect .



or alter the service conditions of the applicants.
It intervened only to bring about a state of norroalacy
which would ansure the studepts already admitted

to the coursa to complete the ,same and to ensure

payment of salary to the staff uhioh was required to
be retained in order to achieve the first objective.

The scheme formulated is non-statutory.

A person becomes a Government servant only

when he is recruited in accordance with prescribed rules.

In the present case, the ap; iicants do not claim to

have been recruited to the post on which they continued

to work till the final closure of the College, :tindar

any rule, regulation or order. Their salaries continued to be

paid out of the special grant sanctioned by the Government.

Grant was being given to the College earlier also. By

release of grant and payment of salary therefrom the status

of tthe applicants did not change.

Ue may now examine the basis on which the

applicants in the present applications claim to have

become employees of the Delhi Administration.

In paragraph 6.2 of D.P.Shsrma's Original

Application, the averment made is this:-

i. »

"That the management of the S.0.
Ayurvedic College was completely taken
over by the Delhi Administration, Do^hi
\jith effect from 23.4.1986- Anncxure-II-
and thus the petitioner also became the ^ ^
employee of the respondent Delhi Administration,!
Delhi. The applicant since 23.4.1986 in conti
nuation of his service is serving Delhi
Administration without any break in
service. "

'X
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Annexure-II referred to in this paragraph contains > >:'.j

the minutes of the executive council held at Raj Niuas -a?''--

on 15»10*1986 . Present at the neeting were Sh.H.L.

Kapur, tt .Governory Oelhi; Shri 3ag Pravesh Chandra,

Chief Executive Councillor: Shri fiansi Lai Chauhan,.

Executive Councillor(Health); Shri Pram Singh, '

• '• 'V'

Executive Councillor(OsveloF)ment); Shri Kulanand

fihartiya,Executive Councillor(Education); Shri R.D,

JCapur, SecretaryC fledical); Shri J*S.Khan,

r' ^

Secretary(Finance); Shri B.S .Cnoudhary, Secretary,

• . • - -

Executive Council. Relevant extract from the ninutes
.... . .....

has been reproduced hereinabove. These minutes are not

.' ••• .

final. The final minutes are of 13.2.1987 which have been

reproduced hereinabove. These minutes specifically note

that take over of the College is not legally pernissibls•

The minutss of 15.10.1985 are of no avail to the applicants^

16. Part of the Annexure-H is the-copy of written X
. ..* •* • -.. . .... • '^r^-

statement filed on behalf of the Delhi Administration i^^

regular suit filed by Shri Sanatan Dharam Sabha in the court

of Sub Dudge 1st Class, Delhi. Specific reliance is

placed upon paragraph 14 of the written statement —

wherein it is stated, "Taking into confidence of the

students teachers flanaging Committee it was decided

that management of the College na y be taken over.

As such on 15.10.1986 the Management was taken over
- -.mcSSr •i'.ii.i • i ;.• • X-
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completely and a Governing Body w^Telected and a
committee was appointed to frame roles and regula
tions." The assertion made in this paragraph does
not amount to the staff of the.college becoming
employees of the Delhi Administration. Take over of
management is one thing and take over of the staff
is quite another. The Government may take over a
private institution without taking over the staff
and assets. From this assertion art inference of

.vesting cf the college in the Government cannot be
drawn . If the vesting of the college in the

Government cannot be infered, the take over of the

staff by the Delhi Administration also cannot be

infered. Accordinglyt this assertion is wholly

insufficient to sustain the applicants* plea of

having become Government servants w.e.f. 23.4.1986.

, 17% In paragraph 6.3 it is asserted, "That since

23-4-1986 the salary of the petitioner was also paid
1/

by the respondent Delhi Administration-Annex-III.

Annexure-III is copy of the pay bill for the month

of January, 1988. The original pay bill appears to

be on printed form on which at the top is printed,

"S. D. Ayurvedic College (Delhi Administration)",

The bill is signed by Dr. R. C. Choudhury. Dr. R. C.

Choudhury was the Principal oF the college. Nothing

turns upon this document. The mere mention of Delhi

Administration in this form cannot amount to vesting

of the college and the staff in the Delhi Administr

ation, For such vesting specific order of the
\

Government is required which, in the present case^ is

wsntinQ* k

V . ,;i;u
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IB# The papers relied upon by the applicanti^ ? <
cannot be said to contain any admission of the Delhi

Administration that the employees of the College

became employees of the said Administration.

19. ' In an attempt to clothe minutes raiied upon

by the applicants with statutory status, the learned

I counsel for the applicants invites our attention to

certain provisions of the Constitution. In particular,

he refers to Article 152 and to Entry 25 of List III

of the Seventh ScheduleC Concurrent List). According

to him, Entry 25 refers to education including medical \

education and, therefore, the Delhi Administration

uas competent to make lay in resfJect of the matters

before it and in viey of Article 162 it yas competent

to the said Administration to issue administrative

instructions in respect thereof. On this basis, it is

iS^-."

; 1'^

a-f • ^ ^
"• 4- "' •'̂ y-

!r»

pressed that the ninutes ofthe meeting contain

executive instructions referable to Article 162 of

the Constitution.

Article 154 of the Constitution provides

that executive power of the State shall be exercised

in accordance uith the Constitution. Article 166

lays doyn that the executive action of the State shall

be expressed to be taken in the name of the Governor.

ClauseCs) of this Article prescribes that the order

made in the name of the Governor shall be authenticated.



/1 u,.

The elnute. of the oeetlng do not fit into thie
constitutional eoheme. There is no assertion in the

Original Applications that the einutee were authenticated.
Accordingly, the reliance placed on Article 162 and Entry
25 is Bisconceived. Further, euen if the Binutes are

treated to be statutory they do not, as already pointed

out, contain any decision to take over the sBPloyees of
the College*

21. The College was the property of the eocietv-

The society had the right to administer it and engage

employees and settle terms of employment with them.

Taking over of the College or its management and its

employees without framing law would violate Article

300A of the Constitution which provides that no persqn

shall be deprived of his property save by authority

of lay. The minutes relied upon by the applicants

cannot constitute law within the meaning of Article

300A. The Executive Council, therefore, rightly

restricted its role in alleviating the grievances of

the studentse In restricting its role, the Executive

Council, has expressly avoided the take over the

employees of the College* The services of the staff

were indeed required for alleviating the grievances

of the students. These services .Oould be available

to the Administration only on payment of salary to the

staff. The Administration, therefore, iPPX upon itself

I. ^
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the burden of releaeing funde for paynjant of aal^y,

22# The next item relied upon for claiminQ the

statue of Government eervant is the order dated

21.11.1987 passed by the Sub 3udge 1st Class, Delhi

on the appl^;^ation for interim Injunction. In this

order, the learned Sub Oudge has observed!

" Uhat h*S been shifted by the Delhi
Administration is not the building
but in fact the management has been
taken over by the Delhi Administration
of S .0 .Ayurvedic College and once the
manaoement is taken over then it is
for Delhi Administration to see where
the* cbll^j^e is to be run and no
injunction as prayed for can be granted
thereby putting a question mark before t
the careers of students of S.DJ^yurvedic
College earlier run by plaintiff Sabha end
now run by Delhi Administration because
if the order regarding re-transfer of
the college is passed it uill amount to
compel the students to join a disaffiliated
institution and thereby causing irreparable
loss and injury to them and also making
the order of Delhi Administration to take
over the management ineffective."

Earlier, the learned 3udge had referred to the

pleadings of the Delhi Administration where it was

stated that the management of the College has been

taken over by the Delhi Administration. The word

"management" in the pleadings of the Delhi Administration

and in the order had been used in the limited sense

in which the responsibility was taken over by the

Delhi Administration. The observations relied upon

by the applicants do not amount to saying that the

services of the applicants were also taken over by

the Delhi Administration. This order is also of no

avail to the applicants.

, , 23. The applicants place strong reliance upon

the^^^^^^ of-the Tribunal in Smt.Nirmal



. /w '^z''

i,'a

* •' • r*.'-•='•

* •»

•-

Jks ^
•*A'-!.**»>^«Sfr-'-<f «/*.'V'*' ••••

—' - »

*-'?!w._ ' R*a!"'

. '"T^
-19

•^4'.- .;v..

1

, ;i]

case. It is claiaied that t he judgement is in ree and, .
therefore, the Administration ia bound to give benefit
of that Judgement to the applicants. Pleas of issue .:•
estoppel end estoppel/judgement have also been raised.

Ue may first conaider the basis on-.^loh the said judgement
proceeds and grants relief.

24, ft copy of the judgement of the Tribunal is

Anne.ure 'A-l' to the rejoinder in Or.3.P.Sharma's case. . .

In the first S paragraphs,^tje Bench has narrated the
histPty of the case. In para 6, it has negatived the ,-^S^-
Administration's plea that the applications uere barred ••i: •

by the principle of res judicata . On behalf of t he

- ^

.I-•

Delhi Administration, the plea of res judicata was raised . ;

on the basis of the dismissal of the writ petition by the , =

Delhi High Court. The Delhi High Court has not given any ? • '
\

xeason for the dismissal and, therefore, it could not be

said as to uh at finding uas recorded by that court on

the applicants' claim of having become Government

servants. The Tribunal, therefore, held that the order

of the Delhi High Court dismissing the urit petition ^ ^

would not operate as res judicata between the parties.
• •-2^•-••• •

• 'V""-ti.;-

ftfter dealing with the question of res judicata, the

Tribunal proceeds to consider the applicants* claim ^ -

on merits in paragraphs 8 and 9 of the judgement wherein - :
',.r..

it is observed as f oliowaS-

r; •* 8,' Ue have gone through the records of the
case carefully and have considered the rival

"^••1 . I _•_ ft _ _ •••Jv

—/i."v /jr W '

UOOO UAAJ %-ft»w •.««««» w — -..w — — s ,y;|| V

contentions. The respondents have stated <
^ that the College has been finally closed dogn^ --

^ after April, 1991 examinations and that the '
employees of the College have been rendered
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d!?m Ah* I ! Uhether or not theOelhi Administration la bound to protect
hn employsBS uhS "old'be rendered surplus, arisesfor consideration.

take-over of Management of t he
ouir°nrt K° 5°' ''®®" •'isPutsd. The take-over o^ the Hanagement appears t o have been

f I^nni^ n® ®Government resoliitinn yh^oh ".is not on rppnrrt. The contention of t he "
respondents that they took over the responsibility

.and thfiY bgcomp the emplnvrps or t hp authorif v^^
' ' ^ inq ov^r from the Wane orme nt Lihirrh in thnio?fant^;;Ssn'. ti;»

^7 School would not'be
anri ♦ assistance of t he teaching^nd non—teaching staff

( Emphasis supplied),
from the emphasised portion, it uould appear that the a'
Bench clothed the applicants of the oases ulth the statics
of employees of the Delhi Administration because It uas ^
of the opinion that transfer of employees was an automatic
consequence of take over of the management of the College.
With utmost respect to t,rhe ^Plembers of the Division Bench,
we are unable to subscrib/this view. What is take-over
by the Government will depend upon the terms of t he

Instrument by^^wjUch the take over is effected. In the
present case,/instrument is the minutes of 13,2.1987#

V.The Bench observed that the take over has been formalised

by a Government resolution uhich is not on record. If

the resolution was not on record, the only finding

that could be recorded yas that the applicants had

failed to substantiate that they became Government -

servants. The finding of the applicants becoming

Government servants, therefore, we say so with utmost

respect to the Members of the Division Bench, is

entirely conjectural. It is not based on either facts
• '• ;C"j

or law, as no law has been cited in support of the - '

Tf

SSS-ai™
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proposition that change of status automatically

fellows the take over of management* The Bench

has not adwerted to Article 300A of the Constitution

at all. It has not examined the impact of th e sweeping

statement made by it on the right of the owners of

the College* Ue are not aware of any law under which

the Government can take over a College or its management

or its employees without framing any law.

25* The Bench appears to have come to the above

conclusion also because" proper roana^ment of 1

School would not be possible witho ;> t te assistance

of the teaching and non-teaching staff." Ue may

assume such assistance to be necessary, but then the

question is whether there is no othe r mode of getting
such assistance apart from taking over of the services

of such staff ? Continued payment of salary out of the

grant-in-aid released by tte Administration is also a

mode of getting such assistance and this mode was '

actually adopted in the present case*

26. ir ue have to expose the law of take ov*r.br an

Institution, ue uoultJ say this: the institution is th e

property of those Uho Oun it. "ight to run and manage
•fj- the institution vests in the ouners. Government may

acquire the institution uholly or partly by framing
lau. Resolution adopted at meetings cannot be equated
uith lau. Uhether the institution has been acquired

I; ^ " P""!' ""1 "apend upon the language of t he
general presumption that take over

t "="^9ament necessarily entails take over of tte
13;yf , =lso. The extent to uhich (he take over

^ st^tua of the Institution and of

8- ^ employees depends upon (he terms of the Instrument
; *'>' '̂ he take over is effected. ,

V .
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27» The above propositions of law were not kept in

view by the Division Bench which decided Smt.Nirmal Rai*s

case* In our opinion, the said case was not correctly

decided.

The learned counsel for the respondents has

invited our attention to Delhi School Education ^ct,

1973 and the Yoga Undertakings (Taking Over of Manageinent)

^ctf 1977 and submitted that even a limited take over is

permissible* Ue find substance in the statement oft he

learned counsel.

According to the learned counsel for the

applicants, the judgement of the Tribunal was in ran

and the Delhi Administration could not refuse to follow

and enforce it. The arcune nt is based on the direction

contained in the operative order where the Delhi Administration

has been enjoined to prepare an appropriate scheme. The

operative part of the aforesaid order has been reproduced

hereinabove* The direction to prepare an appropriate

scheme has been given in order to ensure alternative

placement of t he applicants and not of .all the employees

of the institution generally. This is apparent from the y

observation" the applicants shall be given alternative

placement. .*.. •• in accordance uith an appropriate scheme

to be prepared by them". Ue are, therefore, unable to

agree uith the submission of t te learned counsel for

the applicants that the judgement of the Tribunal in

Smt.Nirmal Rai's case is in rem} in our opinion, it is

in personara,

30. The plea of issue estoppel or estoppel by

judgement need not detain us longi There can f

be no estoppel against lag. If a Bench of the Tribunal

decides a case without taking lag into consideration,

it cannot be said that a Larger Bench cannot subsequently

examine the correctness of the judgement. In fact, Larger

V



t

'£ • \J .

♦ *
Jt j

• •ak V.-'

s -O
r-^-« ^

-

-23-

Benches are constituted when there is conflict of decisions,

when substantial question- of lag requiring authoritative

pronouncement is raised and when a Bench before uhich

an earlier judgement is cited expressee reservations

about the correctness of the vieu taken in the earlier

judgement. Several decisions were cited by the learned

counsel for t he applicants in support of the plea of

issue estoppel and estoppel by judgement. These ill

authorities may be examined, .

30 Smt .Radharani Dass u/o Narayan Chandra Chose

Vs. Smt.Binodamoysp Dassi u/o Abnash Chandra Ghosh

^ (29) ^'I'R 1942 Cal,92) reliance has been placed
by the learned counsel upon observations contained

at page 9B of the report. The observations are to the

follouing effect:

" Perhaps the shortest way to describe the
difference between the plea of res judicata
and an estoppel is to say that while the
former prohibits the Court from entering '
into an inquiry at all as to a matter
already adjudicated upon, the latter
prohibits a party after the inquiry has
already been entered upon, from proving
anv-thino which would contradict his own
previous declaration or acts to the

prejudice cf another party uho relvino uoon
those declarations or acts, has altered his
pos it ion. In other uords res judicata prohibits
an inquiry in limine, utiilst an estoppel is
only a piece of evidence." (emphasis supplied)

The emphasised portion clearly shows that the proposition

of law laid down is that a party is debarred from pleading

in subsequent litigation something which runs counter

ion or at

he r part>

IS or act;

to his pleading in the earlier litigation on the basie

of which the other party has altered his position. In

the present applications, the Delhi Administration has

not altered its stand. In the earlier litigation also

-T* '.n.' .• V -• . . 5.
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: n
the stand of the Delhi Administration uas that the

applicants were not employees of the Delhi Administration
c: -Tv'^ •.

and in the present litigation also their stand is the

same. This authority instead of helping the applicants

helps the respondents.

1^ In Sri Raja V.Sarvagnaya Kumara Krishna Yachendra

Bahadur Vari, Rajah of Uenkatagiri v. Province of Pladres

(A.I.R.(34) t947 fladras 5)f die Taxing Authority which

in the previous Assessment Year assessed on the basis

of certain fact uas held estopped from proceeding to

assess on a different basis in the subsequent year. The

position ®Taxing Authority is entirely different

-

from that of a court oF a judicial authority. The

Taxing . Authority becomes a party to the assessment

.
.,-4R l-X -j.

•mZ-v

HH

proceedings representing the State or its instromentalityV
That is not the position of a court or a judicial

Tribunal. If the principle of estoppel is applied

against courts and judicial authorities a urong judgement

uill continue to hold the field for ever and the uhola

concept of constituting Larger Benches to correct errors

•Hi
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10U8 judgemBnts uill disappBar. This authorityin previous

has no application to the present case.

32 In Samavedam Sarangapani Ayyangar v. Kandala

V/enkata Narasimhacharyulu and anr,(A.I.R-(Sjl!) 1952

Pladras 384) it was held that Section 11 of t he Civil

Procedure Coda is not en exhaustive statement of t he

doctrine of 'res judicata» and the principle has a wider

anplication than is, warranted by the strict language of

the section. In none of the present applications, ih e

plea of res judicata has been raised. This authority

is, therefore, inappropriate in t he present case.

33, Mcllkenny v.Chief Constable of Uest flidlands

Police force and another ( (l980( 2 All CR 227) was

a case in which subsequent litigation was held- -

impermissible in respect of the same'dispute between

tte same parties . A^ccordingly, this authority is also

of no assistance to the applicants.

In Ambika Prasad Mishra Us. State of U.P. and

othersC AIR 1980 SC 1762), it was observed that every

new discovery or argumentative novelty cannot undo or

compel reconsideration of a binding precedent. This

observation was made in an .entirely different context.

It was made in the context of raising the plea of

constitutional validity of an enactment whose a^alidlty/
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had already been upheld by earlier judgement. No

such situation arises in the present applications.

In Supreme Court Employees Uelfare Association

V. Union of India and others (AIR 1990 SC 334), it

was observed that even an erroneous decision operates

as res judicata. This dictum uas laid doun v^en the

cause of action was the same. In the present applications.

the cause of action is different from tie one which

enabled Smt.Nirmal Rai to approach the Tribunal, Further,

this judgement deals with the question of res judicata

which in the present applications has not been pleaded.

In this judgement, it has also been observed that

a decision on the question of jurisdiction cannot be

res judicata in a subsequent suit or proceeding. In ^

the case on hand, the question of jurisdiction is

directly involved. If the respondents' plea that the

applicants did not become Government servants and

continued to be employees of a private society is upheld,

the Tribunal will no^ in view of Section 14 of the
\

Administrative Tribunals Act, l985(for short, 1h e Act)^

have jurisdiction to 'entertain the applications.

jhich

Section 14/deals with the jurisdiction of the Tribunals
V

does not confer jurisdiction upon the Tribunal to
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entertain service matters of employees of private

societies or organisations. This authority, therefore,

instead of helping the applicants helps tii e responddnts.
<

36. The learned counsel for the applicants has cited

extracts from the following English publications on the

lag of evidences

(1) Phipson on Evidence- fourteenth Edition

(2) Evidence Cases and Wateri-tis-Third Edition
by 3 .O.Heydon.

(3) The Modern Lag of Evidence-Third Edition by
Adrian Keane*

In view of the fact that Apex Court of t\h country has

prono unced on ihe subject, it is not necessary to refer

to the extracts cited by the learned counsel. -:4I;

37. As against the authorities cited by the learned

counsel for the applicants, the authorities cited by

Smt.Avnish Ahlawat, learned counsel for ihe. respondents,

are more apt. •

38. In Piara Singh V.The State of Punjab(AlR 1969 SC

96l), it has been held by their Lordships?

" For issUB—estoppel to arise, 1h ere must
have been distinctly raised and inevitably
decided the same issue in the earlier
proceedings betueen the same parties.

(Emphasis supplied) .

The applicants in the present applications gere not

parties to the applications filed by Smt.Nirraal ^§1

and Prakash Chand and, ti ererore, the present li^l^tion
- - X :::!
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A •
csnnot be ssid to be betueen the same parties* The

question of issue-estoppelj'bhereforej does not arisev

39« In Ravinder Singh v. State of Haryana(AlR 1975

SC 856) also the same proposition has been laid down

in para 19 of the report uherein it is observed?

" In order to invoke the rule of issue-
^ estoppel not only the parties in the

'--fc""'- ^ two trials must be the same but also the
f fact—in—issue proved or not in the earlier

trial must be identical uith what is sought
to be reagitated in the subsequentttrial.

'40; The learned counsel for the respondents has

invited our attention to certain pessages in Sarkar

on Evidence-F'ourteenth Edict ion- to highlight uhen an

earlier decision uould not be open to revisu and uhen

it uill be so open. At page 1752, it is observed?

" Uhere the decision of a higher court
showed that the judge in a particular

%case had erred then it gives a right
to the parties to relitigate as the

•r"^ circumstances amounted to an exception
to the general principle of issue
estoppel*"

From this observation, it uould appear that even uhen

' - "7* .
.v,-:

the earlier litigation uas between- the same parties

the earlier decision may be revieu^d if it is in

conflict with the view expressed by a higher court.
V -

Applying the proposition by substituting the

expression "higher courts" uith "larger Benche'j, the

decision rendered by a smaller Bench uould be revieuable

by a Larger Bench when it is .constiuted to consider
S

the correctness of the said judgement.

?u IT

E_- I
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On the same page, ih ere is an observation

to the effects ;

"An issue estoppel is capable of binding
non-parties also."

In support of the observation reference has been

made to North Meet Water v.BinneCa firm),(l990) 3
1

All ER 547). From the case referred t-o, it appears

that the proposition applies to a class action or

determination of a d5.,^ute involving class or classes.

By the observations reproduced hereinabove, the

present Full Bench is not debarred from examining

the correctness of the judgement rendered in Smt.Nirmal

Rai*s case.

42« At page 1753 under the heading * uhen matter

may be reopened", it is observed•

" The matter cannot be reopened (trial judge
decision on the rights to house proprty
betueen the wife and the mother) unless
there are circumstanceE which make it fair
and just that the issue should be reopened."

From this, it would appear that it is left to the

court to decide whether it would be just and fair

in the facts and circumstances of the Case to reopen

the earlier judgement. In the present applications.

the issue raised is of fundamental character inasmuch

as it touches upon the jurisdiction of the Tribunal

to entertain the applications. Ue are, therefore, of

the opinion that it is fair and just that the issue

should be reopened.
\ ^ hn
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On the f am page under the heading" Issue

estoppel end jurisdiction", it is observed:

Ai ^rty cannot be prevented by issue
estoppel from putting before the court
Sni? court has nojurisdiction to make the ^rder sought,"

In lieu of this Observation, there is no bar

' 'i-: ,' •• '•"U Bench reconsidering tte issue'

•-:• I- \ ' •• -
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decided by the judgement in Smt.Nirmal Rgi'e case
»!X

The learned counsel for the applicants - /-•

has also challenged the reference of the applications

to the present Full Bench. In other words, he has

challenged the constitution ofthe Full Bench to

hear the cases.

Section 5 of the Act deals with the

composition of the Tribunals and Benches thereof/

Section 5(4)(d} reads as follousS

"Notuithstanding anythinc contained in sub-
section(l), the Chairmanr

(d) may, for the purpose of securing that any
case or cases uhich, having regard to the
nature of the questions involved, requires
or require, in his opinion or under the
rules made by the Central Government in
this behalf, to he decided by a Bench
composed of more than two nembcrs issue
such general or special orders, as he
may deem fit; "

Under this provision, a case may be assigned to a

Bench comprising more than two Membeirs in two

situations* (l) where the Chairman, having regard

to the nature of the questions involved, is of the

opinion that the case should be decided by a Bench

V •
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of more than tuo Mambers and (2) where under the rules

made by the Central Government, it is obligatory that

the case be heard by a Bench consisting of more than

two Members. In either of the situations, the case

may be referred to a Bench consisting of more than

two Members. The mode of reference is by a general

or special ordfir; issued by the Chairman. In the case •• H

on hand, the reference of the applications to this

Full Bench gas madr ijy a special order. The jurisdiction

to refer the case under the above provision to a Bench

consisting of more than two Members may be exercised

by the Chairman on his oun motion or on a reference made

by a Single Member Bench or Division Bench. There are

no conditions prescribed for the formation of an opinion

by the Chairman for taking action under,clause (d). Of

course, when a reference is made by a Division Bench for

or

constitution/a Full Bench, the Chairman may decline to

form a Full Bench if he finds that the dispute raised

is already covered by a Full Bench decision of the

Tribunal of which notice has not been taken in the

referring order or by a decision of their lordships

of the Supreme Court. Uhere the Chairman does not decline

to constitute a Full Bench for the hearing of the case,

. r ^ :. .
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: ^ obvious that he agrees with the opinion
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or the referring Bench that the case deserves , ;

Sil^llv to be heard-by . Urger Bench. Under the sche« '
of the *ct, the pouer .tcassign a case .to.a.Bench,subject

;' .'"4-to the provisions of the *ct and the rules fragie<i

^^^i^^4il^tef¥7?7'':'-^^;thereunder) vests in the Chairman. Once the - ..-v . _
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f4 has assigned J a Case to a Bench

" ' .,' action is unchallengeble except on the .giound of

, . ../•4 ; violation of any provision of the A,ct or the rules
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framed thereunder.

46»j; . The learned counsel for the. applicants .c

submits that the referring Bench was obliged to

formulate questions arising in the case and

requiring opinion of the Full Bench. T+>8 use
• ' «

of expression "questlore involved" in clause(d}

does not lead to the conclusion, the learned

counsel canvasses. It is not obligatory for

the exercise of power under clause(d) that the.

referring Bench must formulate questions of

There may be a case where the decision of the

application may rest on a single issue. In such

a situation, the entire case may be referred to

a Full Bench without formulation of question .7; X

The present applications^ in our opinion, fall-^
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this category. The material question on liiich

cthe deciaion. of the applications rested was whether

the applicants acquired the status of Government
••vr « *.

tr servants. Once the finding on this issue is in the

• negative all other issues raised by the applicants
.v-V;'- • • ' - •

become irrelevant. It is only when the finding oh . ^v

this issue is in favour of the applicants that * ^ .
" , . . ' " 1^"-'

the necessity may arise for considering the other

-'--"sit,,-- - L. i'

questions raised. In our opinionj therafore^ the
r-' '• •• •- •

", r*." ' • '

reference to Full Bench is not incompetent and

the present Full Bench is fully competent to hear :

and decide the:-applications completely, - r .
•••

• • ••_-. • • . -V-
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Another argument which was pressed by the
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<47 '̂ Another argument which was pressed by the
counsel

applicants/with some vehemencethat the judgement
i • ^

of the Tribunal in Smt.Nirmal Rai ',s case attained

finality u^ien the Delhi Administration's Special

Leave Petition was dismissed by their Lordships of :

the Supreme Court by order dated 21.7.1992. The <

order dismissing the SiL.P is on record and the same

reads as unders ??;

" The Special Leave Petitions are dismissed."

Thus the Special Leave Petitions were dismissed lAthout

a reasoned'order. \ " vV':': ;; ' ;;v jj

rr.i«r^ •^r-
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What is binding on all courts uithin the

territory of Indla^as provided in Article 141, is

the leu declsred by the Supreme Court* The dismissal

of a Special Leave Petition by an unreasoned;order

does not amount to declaration of lau under Article

the

141 of the Constitution and/said order cannot be

treated as an affirmance of the view expressed by

• ^ ^ >

the court or the Tribunal against- ubd'se ordpr or li.i

judgement the Special Leave Petition was preferred.

Ue are, th erefore, unable to accept the submission

of the learned counsel that tte judgement in Smt.Nirmal-

Rai's case has attained finality to the extent that -

the correctness of that judgement cannot be examined
f

by a Larger Bench. Ue have examined the correcthesa;

of*that judgement and ue have given reasons for

our disagreement uith that judgement. The judgement.

as already noticed, is.not based on any proposition

•/•ii*: 5 ; ^ of lev* It has been rendered without examining

^ the law of take overrof a private institution by the

rGovernment and the effect of such take.over on the

status of the emplbyees. To make the position clear

ue overrule the judgement in Smt.Nirmal Rai and

is,,; \':i;V -

Pra kash Chand's cases.
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49« The vieu taken by us has the support of t he

decision of the Apex Court in Hari Singh v.State of

Haryana C3T 1993(3) SC 73)/and of a Full Bench of the

^ i''- ' Ji-

P-

Tribunal in C.K.Naidu and others v.Union of India

(IDA No.817 of 1987 connected with other OAs decided on

18.9.19B9 at Bangalore and reported in Bahri Brothers

Compilation of Full Bench Oudgements of the -Central

Administrative Tribunai3( 1989-1991-Volume ")_ )•
supported by the decision of Supreme Court f"
Employees Welfare Association v.U.O.I.&ors.(AIR 1990 SC 334}.
50. In view of our finding that the applicants

did not become employees of the Delhi Administration

their status remained that of employees - --

of the society even though the payment of salary

to them was made out of the funds released by the

Delhi Administration. In vieu of Section 14 of the

Act, they are not entitled to bring their grievance

before the Tribunal, The applications, therefore,

:vl
p ^ -r=5"'"

I ^ ~

Av^3k^-:'3^'

I

• :=^r*-

suffer from the lack of jurisdiction also,

In vieu of the above, the applications are

liable to dismissed on merit. It is, therefore, not

necessary to go into the technical plea of limitation.
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52. In view of the aforesaid discussion, the applications

are dismissed but without any order as to costs.

(P.T .THIRUVENGADAn)
nEnBER(A)

(3.P.SHARP1A)
nEr]BER(a)

( S.C.nATHUR)
CHAIRMAN
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