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ORDER
Hon'ble Shri Justice S, C. Mathur —
Exprassing disagraament uith the view takan by

a Division Bench of the Tribunal in D.A. No, 1340/88 -
Nirmal Rai vs. Chief Secretary, Delhi Administratioﬁ

3 Anr. decided on 25.10.1991, connected with D o No.
£19/91 - Prakash Chand & Ors. vs. Delhi Administration,
yhich was folloued by other Division Benchses in
grantlng relief to the applicants of the cases,

another Division Bench before which ‘the present Four

applicationscame up for hearing opined reference qf

- the'matter' to alarger Bench. This is how the four

applications have comz up before this Full Bench.
In all the applications, except one, thers is a

singls applicant. In one application, there are two

»applicants. Thus, the total numbar of persons aagking
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relief from the Tribunal is five. Apart from f)/
expressing disagreement with the earlier decisions,
the referring Bench has not formulasted any question
requiring answver from the Full Bench. Thus, the
Full Bench has been constituted not to.ansue; any
specific question but éo decide the whole case,
including the correctness of the decision in Nirmal

Rai's case.

]

2. Since the facts in all the cases are similar
and *“e qguestion of law srising is identical, all

the four applications have been heard together and

" are being disposed of by this common crder.

Se Shcrn of details, the facts which are either
admitted or undisputed or are established from the
record are these:

Some time'in the year 1972 Sanatan Dharma
Sabha, which uaswu private society, estaélished
Sanatan Dharma Ayurvedic College, for short Collegs,
for imparting instructions in BAMS course which
was a six end half years course in Ayurvedic System
of treatment of diseases. The coﬁrse had reccgniaticn
frem the Central Council of Indian'System of Medicine,
Ministry of Heelth and Femily Welfare, Government of
Indie, for short Council, In 1977, the College
wvas affilisted tc the Examining Body of Ryurvedic
and Uqgni System of nedicine, Delhi padministration,
Delhi, @ statutory body constituted under Section 31-A

of the East Punjab Ayurvedic and Unani Practioners

" (Amendment) Act, 1954. The staff and the studemts

of the College were dissatisfied with the management
on a number of issues and they resorted to agitation2l

means including Dharna at the 01d Secretariat. Their

A
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demands included:-(1) increase in the guantum -

of grant-in-aid to the college; (2) regular

Pay scales fort he staff, both teaching and
non-teaching ipstéad of fixed pay;(S) recogniation
~of the College by the University of pelhi; and
{4) grent of internship allowance tot he students
of the CollegesUnder directions of the Council
new admissions to tﬁe course were stopped after
the academic session 1985—86.. The College had
-to Pe run for a limited perioq toc enable the
~students who had already ba-ﬁ,adalttod to the
first year of ihe course to complete the course.

+The management was unable to ensure smooth

- functioning of the tollagp‘during this period.

The acitstion intensified to an extent where the
Government could no longer be a silent spectator.
The Director of Health Sedvices was asked to
dnquire into the allugatiopa‘of irregularities
“committed by the management end submit report.

‘He submitted report on, 26.4,1986. In his report,
he mantioned that the Hanagdr refused to show

the records. He also observed that the allecations
of irregularities could mtbe substentiated either
by the students or by the teachers. The agitstion
continued and .uas rather intensified further. On
15.4.1986, a meeting was convened by the Secretary
‘Had1Ca1 of the nelhi Administration. At this
~meeting, it uas decided that in order to save the

_career of the students , Classes be started in

“the building of the -Senior Secondary School, B B;pck,
:iéinak Puri. New Delhi, The building at Krishnanag;r,

g
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where the classes were being held was not found suitable.
This decision was implemented and the classes ' started

in the new building. Meanuhile, the Medical and Health
Department of the Delhi Adm;nistraticn 'breﬁared note
for consideration of the Exe?utive Council of the Delhi
Administration. The note mentions that in a meeting
held with the representatives of the students of the
College in the office of the Chief Executive gouncillor
it was decided that a note for takinoc over the management
of the chloge\by.the Delhi~Adm1nistration be prepared
and put up to the Executive Councily :The mot- further
mentions that if the pelhi pdministration is to run the

Ccllege properly, the fbllowing will - need. attention:

" 9, pccommodztion: The €ollege is presently run in
S roomes in a school building in
Janak puri. At least 10 roocms are
required. It is reported by the
Dte. of Educabion recently, the
said building will be useful for
this purposs.

2.Laboratory ¢ Leboratory facilities are not
Laboratories will have to be set up.
It may entail an expenditure of
Re.3,83,722.00/-

J.Facilities There is no hoapitai attached to the

" (Clinical Training) college. Clinical training may be

arranced in pin Dayasl Upadhyay Hospital

Civil Hospitel Btc.

4.Staff The existing staff of the college
may be retained by the Delhi
Administrstion and paid the same

vapee they were drawing at the time

of shifting the College from its

original location to Jangk puri. The

annual expenditure in this regard

available for the studente at present,

§

will be Rs.2,05,140/ - as shown in the |

annexure.

5 .Management The thagement of t he College may
be vested in a Committee with ELC.

|

|

(Heelth) as Chairman, Secretary(Medical

§ecretary(Finance), Principal S.D.

Ayurvedic College, M.S.D.D.U.Hospital

as Members and D.,H.S5. as Member
Secretary.

The ligbility ofthe Administration to run the coéif!e
should be limited to a period of 4 or 5 years only
the present classes pass out .

The coliege vas given grant-in-aid of Rs.20,000
during 1984-85. A sum of Re.1,27,520/- vas sanctioned as
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grant-in-aid for the colle
ge during 1985-86 b
amount was not disbursed €ue’ tg the eoita:§o§h°
of the students and teachers of the college."
The above note was put up before the Executive .
Council on 15.10.1985. The matter uas considered

under item reading " Takxng over of the management of Sanatan

Dharam Ayurvedic COIIege, Krishna Naoar, by Delhi Administration®,

The decision under the item reads " The proposal contained
in the Memorendum of t he Department of Medical and Health
Services wvas considered by the Executive Council. The 5
propoaall-uas found accebﬁable in principal. A committoe‘
comprising (i) Saarétarf(ﬂgdicalf as Convener (ii) Secretafy
(Financa) (iii)»Qgcretary(L.u and Judicial) as members, niy
work out the modalities for implementing the-propoéél'. |
The matter ultimately came up before the Executive Council
on 13.2.1837. The meeting noted that fresh admissions
in the College had been closed and the affilistion had
been withdraun. Thereafter, it discussed the modalities
for release of funds to the College by the gelhi Adminiatfation.
The Council vas informed by the Director Medical Services
that the administration ﬁad released Rs,2,20,000 to the
Chairman Examining Body on account of érant—in-aid vith
the clear direction tha£t;%ount shall be utilised for ¢
meeting day to day requir:ments and payment of salaries
to the staff of t he institution and that the remunerations
will be the same as they uere drawving under their parent
management. In respect  the take over, the minutes of
the meeting contain the follouing observations:

" The matter was discussed in consultation with

Under SGcretary('Lau) and as per his advice, the
following decision was tsken.

(a) In view of the fact that the institution
cannot be legally taken over by the pdministratior

= coupled uith the fact that the ralovantqact;
 does not contnin any provhion in r‘gatd to thn
’7‘Arunning of{,ha 1not1tution by .nothai bodyfinfgf“

i 2
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management the only possible action
\ proposition considered by the committee
in this case is that t he grant-in-aid be
released to the examining body for running
the S.ﬁ;Ayurvedic'College. The amount of
grant-in-aid should be spent by the examining
body in accofﬂance vith the norms already
approved and exclusively be utilised for
running the S.D.Ayurvedic College for which
separate account should be maintained®,

From this decision, 1t~uou1d appear that the Executive
Council vas advised by the Lav Department of the

Delhi pdministration that there :w@8 np statutory
provision: under which the adﬁinistration of t he

College could bé taken over by the Government and this
advioe was accepted by the Executive Council. Therefore,
instead of taking over the menagemént of the College

a scheme was formulated whereby funds required for

smooth functioning of the College for a limited period

vere released in favour of the examining body which was

to utilise the same for the limited purposes mentioned

in t he decision of the Executive Council.

4, The above decision contained prospect of
termination of services of the employees of the College.
Some employees filed yrit Petition No0.1775/87 in the Delhi
High Court -uhich wvas rejected without a speaking order.
Another Urit Petition( CuP. 593/88) was also rejected.

The directicons sought egainst the pelhi Administration

in ths earlier Writ Petition wvere as follous: .

(a) not to close down the Ccllege in a phased
manner;

(b) not to stop admission for fresh batch esjand

(c) not to terminate the services of t he writ
petitioners in a phased manner,

\ L
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Se The management of .the College was not
lagging behind in challenging the decision of the
Delhi pdministretion., It filed Civil Suit in the
Court of Sub’Judge First Class Dalﬁi. Dné o.ftha
plaintiffs in the suit vas Sanatan Dharam pyurvedic
College. One of the defendants in the suit was
the Delhi pdministration. The suit, it ;ppears,uas

ultimately diami.ted.

6. In implementation of the above scheme, the
administration started dfeéénilng with the services
of surplus staff in a phased manner: The services of
Smt Nirmgl Rei, who had worked on ad hoc basis as |
Lab.Assistant and of the applicénts in Prakash Chand 's
case who hed worked as Chowkidars, Sueepers, Clerks
were dispensed with. Smt. Nimel Rai filed OA No.
1340/88 and Prakash Chand & others filed DA No.819/91
in thie Tribunal. Their claim was that they uere
entitled to be re-deployed in accotdance\ with the
Ra-dnplby‘énﬁ of:SUtQIUO Staff in the'cantral

Civil Services and Posts( Suppléﬁentary) Rules, 198%
(for short, the Rules)s, This plea was contested or
behalf of the Delhi pdministration., On behalf of the
Delhi Administretion, it was pleaded that the epplicants
in the aforesaid application were never government
servants and, therefore, they were neither entitled
to file epplications in the Tribunal nor they were
entitled to redeployment under t he Rules. The
Tribunal through its judgement dated 25.10.1991
overruled the objections of‘th@fDelhi Adminietration.
The Tribunal allowed the OAs and issued the following

directions:

" .ee The appllcation‘féira disposed of with
: the directions to tnp;:ospnndantsatogtrq-t

the applicants as the employees ofthe
Delhi ggpminitt:at ’”*luho;huvefbpg &

‘ 5 % er . - v L ey
L ST
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rendered surplus consequent upon the closure
- of the Sanatan Dharam ayurvedic Cecllege with

effect from april, 1991. The applicants

shall be given alternative placement in posts

in the pelhi Administration commensurate with

their qualificetions and experience, in accordance
with an appropriate scheme to be prepared by
them. They would.also be entitled to pay and
allowances for the period from the take=over
of the Management of the sgid College till they
are given alternative jobs and all’eonsequential
benefits., The respondents shall comply with
the above directions within a period of three
months from the date of communication of t his

order.”

poeinst this judgement the Delhi Administration
filed Specin~luleave Petition before their Lordships

of the supreme Court which uss dismissed on 21.7.1992,
Thereafter, OA No.2462/ B9 was filed by Ram Dev Sharma
and others which vas allowed on 22.4.&992 following

the juduement dated 25.10.1991 in osmt JNirmal Rai's
case(supra). The said judgement was folloued while
allowing OA Nos.2279/89, 1207/90, 2224/90 and 2169/91
on 31.7.1592.

Te The services of Dr.J.P.Sharma, applicant in

OA No.1618/88 uere dispensed with by order dated
8.7.1988. He has sought a urit for éuashing the
termination order in which he has been described as
surplus. In the altsrngtive, he has sought a direction
to the respondents tc abscrb him in service in any

other college or department run and meanaged by t he Delhi
pdministration. He has alsc scught payment.of arrears

of salery since 23.4.1986 on the basis of equal pay for

equal uwork.

B In DA N0.2027/92, Dr.M.M.S.Yadav has invoked

the principle of equal pay for eqdél vork appliczble

v



) regpe
to permanent employees in Government seévice :;£h
effiect f Tom 23431906, “He Hias “als0 8oucht .anerdas
restraining the respondents from removing him f rom
service, Tﬁis OA was filed on 5.8.1992., 1In the
rgp;y of the administration,‘if is stated that the

applicant's services had been terminated with

effect from 30.7.1992,

9, In CA No.2350/92, Dr.E.P.Gupte and Dr.

Prem Parkash have invcked the principle of equal

pay for egqual work and prayed for payment of arrears
Qf salary on that basia; They have also ﬁzayed

for declaring the order dated 6.7.1988 as null and
void. By this order, the services of t he applicants
vere dispensed with on the ground that they had
become surpius. Thie OA was filed on 14.8.1952,
Rccordingly, the question of limitation is

also invclved in this case. The applicents have
s~ filed an application seeking condonation of

delay.

10 . In OA No.777/93, Dr.B.L.Bhardwaj has
prayed for gquashing of the order deted 25.4.198%9
vhereby he was declared surplus vith effect from
30.4.1989, He has elso prayed for reinstatement in
gservice wvith conseguentizal bgnefits. He has also
invcked the prindl ple of equal pay for squal work and
claimed balence of salary. This OA was filed on
18.4.,1993. The guesticn of limitation is involved.
The applicgnt has not made any applicstion for

condonation of delay.

11, When the nresent spplications came
up for hééfing before a pivision Bench,fthefsagd

Bench«exbreaép& réservations about the judgap¢nta

¥eoiee
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cited before it, cbserving in paragraphs € and 9

of the reférring order as follous:

"g. e have gone through the judgements
'highlighted by the learned counsel forthe
applicant but we:are in respectfui disagreement
with most of t he observations made therein.

While there are certain facts stated in the
aforesaid order, there is alsc certain controversy
on facts. The learned counsel for the applicant,
further stressed that according to judicial
discipline there should not be any discrimination
as some oOf the employees have been given the
benefit of the Redeployment of Surplus Staff under
the Central Civil Services and Posts(Supplementary)
Rules, 1589, Sl

9. Since we are not in full agreemer” Jith
the decision given by the Coordinate +rincipal
Bench in the DA N0.1340/88 decided on 25.10.1991,
. we are of the opinion that the matter be placed
before Hon'ble Chairman to refdr the matter, if
deemed proper, to a larger Bench for decision in
this bunch of cases and alsc on the point of
limitation vhich has been kept open."

12, From the facts stated hereinabove, it is

apparent that the applicants started their employment

under a private society. They nou seek eﬁployment under

the Delhi administration on the ground that they are
retrenched employees, The only provision of law on
which they place reliance is the Rules. These

Rules apply tc Government staff rendered sufplua. These
Rules do not apply tc redeployment of staff of privete
orcanisation which is rendered surplus. In crder to
claim benefit Ar the Rules, the applicants ;ssert that

by the scheme formulated by the pelhi administration

the applicants became employees of the Delhi Administratione

They could become employees of the pelhi Administretion
only if a specific order had been passed in that behalf.
No such order has been brought to our notice. They
could also become employees of the Dekhi.Aaminiatratioﬁ
if the institution in which the applicants were
employed uaa‘taken over by the pelhi administration
along with the staff. It is specifically noted in

the minutes of 13.2.198% that tﬁera

\v ,

is no provision
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of law under which the institution could be taken

over by the pel hi Administration., Indeed, the

inatitution could be taken over by the pelhi administration
oqu if a law existed in thaf beh#lf.A Cur attention

has not 5een drawn td’any proQision of laﬁ under vhich
the Delhi Administrztion could take over the institution

in vhich the applicents vere employed.' The observetioﬁ

‘containeq in th e minute of 13.2.1987, therefore,

cannot be said to be incorrect. Even if a provision

of law existed for take over, the institution could '

become veste: .n the Delhi .Administration by a

positive act of take over. The Delhi Administration
‘ ; \

has not exhibited any positive act of take over.

By releasing graht-in*aid in favour of the examining body
also, the position of the .applicantes is not improved.

The examining body was not a departmenﬁ of the

pelhi pdministration, It is a statutcry body. *he

*,rcdrcoo. The Govcrnulont had no nbligation to protect

1nstitution vas not vested even in the cxamining

body. Only grant—in-alid was released in favour of

‘the examining body instead of the nanaglng committee.

This vas done obviously because-there was mis-management
in the institution and if the grant-in-aid had been
released in favour of the committee of management,

there was likeldhood of the applicants not getting

salary despite performance of duty. The scheme uas
indeed formuleted by officers of the pelhi Administration
but itiwas not formulated by and on behalf of the Delhi
Administration. The scheme was formulated only in
discharge of the State's obiigation to ensure law

and order. The situation preveiling in the College,

it appears, was vclatile. The management was impervious
to the grievances of the atudents and the staff, The

studanba and the staff looked upon the Government for

V

_._.».__...



to work till the final closute.of the College, _under -

any

release of Qrant and payment of salary therefrom the status

4

ca o

pr ealter the service conditions of the applicants.

It intervened only to bring about a state of normalacy
which would ensure the studemts already Qdmittod

to the course to complete the same and to ensure

payment of salary to the staff which was reguired to

be retained in order to achieve the first objective.

The scheme formulated ia'non-statutofy.

-~

13. A person becomes a Government servant only
when he is recruited in accordance with prescribed rules,
In the present case, the ap: iicants do not claim to

have been recruited to the post on which they continued

rule, regulation or order. Their salaries continued to be
paid out of the special grant sanctioned by the Government..

Grant was being given to the College earlier also. By

of ﬁhe applicants did not change. - -
\ |

14. Ve may now .examine the basis on which the E

applicants in the present applicafions claim to have
beccme employees of the pelhi administration.

152 In paragraph 6.2 of J.P.Sharmg's Criginzl
Application, the averment made is this:-

"That the management of the S.D.
Ayurvedic College was completely taken
over by the Delhi administration, Delhi
with effect from 23.4.1986- Annexure-II-
and thus the petitioner also became the :
employee of the respondent Delhi Administration,
Delhi. The applicant since 23.4.1986 in conti-
nuation of his service is serving Delhi
pdministration without any break in

service., " :
\/ - ]

»
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'fﬂnnaxure-n :‘nl’arred 'to in thia paragraph contaim

the minutes nf the axecutive council held at Raj Niuas

".an 55 10.1935‘

L Kapur, _i.t Gnvarnor, Pelhi' Shri :Iag Pravash Bhandra,‘_.. =

:Chief £xacut1n Covncillor' Shri Bansi Lal Chauhan,,."f'

‘Exacutive 1:ounc1110r(tiea1th), fShr.i. Prem Smgh,

: ixacutive Councila.nrtlﬁjvolopmant), Shri i(ulanand

Zfﬂhartiya, | g-snuncillor(ﬁducation)s Shri R.B.—;ff :

-ilapur, ssnutu-y( ;Hedical), ;Shri z,sxh,a,

Se cretary(F 1nanca) 3 Shrz B.S .Choudhary, Sacretary,

has been reprdduced hereinabove. These minutes are not
final. The final minutes are of 13.2.1987 which have been

S : reprdduced} herainaboue. These minutes specif‘ically note

= 'jthat ’tnke avsr"sof tha £ollage j.s aot J.egally PB

16.  Part br the annaxura-n is :tha copy of written
statement filed on behalf of the Delhi Administration i%
reqular suit filed by Shri Sapatan Dharam Sabha in the court
of Sub Judge Ist Class, Delhi. Specific reliance is

placed upon paragraph 14 of the uwritten statement

wherein it i’s stated, "Taking into confidence of the
studunta teachars ﬂanagmg Committae it 933 decidad =

‘that management of the College:my be takan ovar.

ﬂs such on 15.:10.1986 ‘the Nanagement was teken ovar =

,Exacutfiﬁeficﬁyngil.f?ailevant extrae__!:.from”;the afimitg;':..:i‘-f

‘ = The niautu of "15 10.1986 are of no.nvan to ﬁza»appucantn.
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completely and a GCoverning Body wa elected and a

committee was appointed to freme rules and regule~-
tions.," The assertion made in this paragraph does
not amount to the staff of the .college becoming
employees of the Delhi Administration. Take over of
managamaﬁt ie one thing and take over of the staff
is quite another. The Government may take over 2
private institution without téking over the staff

and assets, From this assertion an inference of

_vestinn of the college in the Government cannot be

.drawn:. If the vesting of the college in the
Government cannot be infered, the take over of the
gtaff by the Delhi Adminietration a2lso cannot be
infered. Accordingly, this essertion is wholly
jnsufficient to sustain the applicants' plea of

having become Government servants Veeefes 23,4,1586,

17s In paragraph 6.3 it iz asserted, "That since
23-4-1986 the salary of the petitioner wvas aleo paid
by the respondent Delhi Administratiun—hnnax-!ll.
annexure=III is copy of the pay bill for the month
of January, 1988. The oricirzl pay bill appears to
be on printed form on which at the top is printed,
"s, D. Ayurvedic College (Delhi Administration)¥,
The bill is sicned by Dr. Re. C. Choudhury. DOr. R, C.

Choudhury was the Principal of the collece. Nothing

turns upon this document, The mere mention of Delhi

Administration in this form cannot amount to vesting
of the college and the staff in the Delhi Administr-
etion. For such vesting specific order of the

Government is tequired which,in the present case, is

uanting.b

Y
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18, The papers relied upon by the applicantﬁ\
cannot be said to contain any admission of the Delhi
Administration that the employees of the College

Eecame smployees of the said Administration.

19, - In an attempt to clothe minutes reiied upon
by the applicants with statu£ory statué, the learned
counsel for the applicants invites our attention to
certain provigions of the Constitution. In particular,
he refers to Article 162 and to Entry 25 of List III
of the Seventh Schedule( Conﬁurrent List). According
to him, Entry 25 refers to edﬁcation including medical
education and, therefore, the Delhi Administration

was competent to make lay in respsct of the matters
before it and in viey of Article 162 it was competent
to the said Administration to issus administrative
instructions in respebf thereof. On this basis, it is
pressed that the minutes of t he ueet;ng contain
executive instructions referable to Article 162 of

the Constitution.

20, Article 154 of the Constitution provides
that executive power of the State shall be exercised
in accordance with the Constitution. Article 166

lays doun that the executive action of the State shall
be expressed to be taken in the name of the Governor.

Clause(3) of this &:Ficla - prescribes that the order

made in the name of ﬂ'a' Governor shall be authanrticated.

Vv
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The minutes of the meeting do not fit into this
constitufional scheme. There is no assertion in the
Original Applicaﬁionslthat the minutes were authenticated.
Accordingly, the reliance placed on Article 162 and Entry
25 is misconceived. Further, sven if the minutes are
treated to be stétutory they do not, as already pointed

out, contain any decision to take over the employees of

the College.

21. The College' was thﬁ property of the socist;.
The society had the right to administer it and engage
ehployees and settle terms of employment with them.
Taking 6ver of the College or its management and its
employees without framing law would violate Article
300R of the Constitution which provides that no persan
shall be deprived of his property save by authority
of lay. The minutes_:elied upon byr§he applicants
cannot constitute law within the meaning of Article
300R. The Executive Council, therefore, rightly
restricted its role in alleviating the grievances of
the students. In restricting its role, the Executive
Council; has expressly avoided the take over the
employees of thé College. The services of the staff
were 1nd§ed required for alleviating the grisvances

of the studenfa. These services :Gould be available
to the &dminietratiog only on payment of salary to the

staff. The Administration, therefore, %00k upon itself

\
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the burden of releasing funds for payment ofAsalg}y.

22, The next item relied upon for claiming the

status of Govarqment servant is the order dated

21.11.1987 passed by the Sub Judge Ist Class, Delhi
on the applization for interim injunction. In this
order, the learned Sub Judge has observed:

" What hes been shifted by th= Deglhi
Administration 4s not the building
but in fact the management has been
taken over by the Deglhi Administration
of S.D.Ayurvedic College and once the
maénagement is taken over then it is
-Por Uelhi Administration to see whers
the:gollsgye is to berunand no
injunciion as prayed for can be granted
thereby putting a2 question mark before ‘
the careers of students of S.D.Ryurvedic !
College earlier run by plaintiff Sabha and
noy Tun by Dglhi Administration because
if the order recarding re-transfer of
the college is passed it ywill amount te
compel the students to join & disaffiliated
institution and thereby causing irreparable
loss and injury to them and alsc making
the order of Delhi Administration to take
over the manacement ineffective.”

Earlier, the learned Judge had referred to the
pleadings of the Dglhi Administration uhere it Qas
stated that thes manacement of the Coilege has been'
taken over by the Delhi Adminietrztion. The word
"manacement" in the pleadings of the Delhi Administration
and in the orderlhad been used in the limited sense
in which the responsibility was taken over by the
Delhi Administration. The cbservations relied upon
by the applicants do not amount to saying that the
services of the applicants were also taken oyer by
the Delhi ﬂdministra;ion. This order is also of no

avail to the ibplicants.

23, The applicantc place strong reliaznce upon

5
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the judgement of the Tribunal in Smt .Nirmal 331'3'
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casé. Iﬁ ijs claimed that t he judgement is in rem_and.
therafofa, the Administration is bound to give benefit
of that judgément fo tﬁe apblicants. Pleag of issue

. estoppel and estOQPeligudgament have also been raised.

We may first consider the basis on'which the sglﬂ judgemept~‘

proceeds and grants relief.

24, A copy of the judgement of the Tribunal is
Annexure 'A-1' to the fejoinder in Dr.J).P.Sharma's casse.
In the first 5 parégraphs,g;?a Bench has narrated the.

»hiétggy of the case. In pal“; 6, it has negatived the
Administratioﬁ's.plea\that the applications were barred
by the principle of res judicata . OUn behalf of t he

Delhi Administration, the plea of res judicata was raisedj_
on the basis of the dismissal of the writ petition by the
Delhi High Court,‘fha balhi High Court has not given-any
reason for the dismissalA;nd, therefore, it could not be
said és to \hat finding was recordedisy that court on

the applicants' cleim of having become Government
servants. The Tribunal, therefore, held that the order

of the Delhi High Court dismissing tvhe writ petition
would not operate as res judicata betuween the parties.
ﬂftet:daaling with the question of res judicata, the
Tribunal proceeds to coﬁgider the applicants' claim

on merits in parégréphsa and 9 of the judgement uherein

it is observed as i ocliousi-

"8 We have gone through the records of the
. case carefully and have considered the rival
.. contentions. The respondents have stated
e that'thavCollqgiﬁhaa been finally closed doun
~ after April, 1991 examinations and that the
employees of the College have been rendered

o
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surplus. The question whether or not the
Delhi Administration is bound to pretec
the interests of the employees who would
be rendered surplus, arises f or consideration.

" 9, The fact of take-over of Manzgement of t he
Collegs has not been disputed. The take-
over of t he Management appears t o have been .
formalised by a Govsrnment esolution yhi
is _not on record. The contention of t he
respondents that they took over the responsibilit
of the students only and not the staff, is not

convincing. lb-i’-biﬂmmn_imnw
Manaoement is that the smplovees of tHe grstuyhile !
ﬁagaggment cease tc be employeges of the Mapagpment ?
a

nd they become the gmployegs of t he authority
aki T o Ma i 5

B a th 1 dpinistration.
- TOPer manacement of the School would not be
Possible gpithout the assistance of t he teaching
and non-tgaching staff ™ P

( Emphasis supplied) .,
From the emphasised portion;'itvuquld appear that the
Bench clothed the applicants of tﬁe cases with the statuys
of employees of the Belhi Administration because it was \
of the opinion thatltransfer of employees was an automatic
consequence of take over of the management of the College.
With utmost respect tgﬁphetﬂsmbers of the Division Bench,
we are unable to subscribd’this view. UWhat is takenover
by the Government.uill'depend upon the terms of‘the(

1nst'rhment:-by.thuf£ich the take over is effected. In the
a

- present case, /instrument is the minutes of 13.2.198%7.

\
The Bench observed that the take over has been Formalise?
by a Government resolution which is not on record. If s

the resolution was not on record, the only finding
that could be recorded yas that the applicants had
Failed to substantiate thatt hey became Government
servanfs. The finding of the applicaﬁts becoming
Government servants, therefope, we say so yith utmost
respect to thé Members of the Bivision Bench, is
entirely conjectural. It is not based on either facts

or lay, as no lay has been cited in support of the
LN

\
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proﬁosition thét chance of status autométically

follows the take over of managemgnt. The Bench

has not adwerted to Article 300A of the Constitution
at-all. It has'ﬁot éxaminad the impact: of the auagping
statement: made by it on the right Qf the ouners of

the Coilege. We are not aware of any lay under which

7

the Government can take over a College_or its management

or its employees without framing any lay.

254 The Bench appears to have come to the above
ﬁonclusioh also because™ proper ménagpment of t he
School would not be possible witheo s & he assistance

of the teaching and nor=teaching staff." Ue may

assume such assistance to be necessafy, but théh the
quéstion is whether there is no other mode of getting
such assistance apart from taking over of the services
of such staff ? Continued payment of salary out of the
grant-in-2id released by the Administration is also a

mode of getting such assistance and this mode yas

- actually adopted in the present case.

26. If we have to expose the lay of take over of an

institution, we would say this: the insfitution is the
property of those who own it. Right to runa nd manage
the institution vests in the owners. Government may
acquire the institution wholly or partly by framing
lay. Resclution adopted at meetings cannot be ecuated
with lay. UWhether the institution has been acqulred
wvholly or partly will depend upon the language of t he
lzy. There is no gereral presumption that take over
of management necessarily entails téke over of the
ehployees also. The extent to which the take oyer
affects the existing status of the institution and of

its employees depends upon ﬁ1e terms of the instrument

by which - the take over is effected.

\,
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2%, The above propositionsof law were not kept in
view by the Division Bench which decided Smt.Nirmal Rai's

case. In our opinion, the said case was not correctly

dac}ded.

28. The learned counsel for the respondents has
invited our attention to Delhi School Education &ct;
1973 and the Yoga Undertakings(Taking Over of Management)
Act, 1977 and submitted that even a limited take over is

permissible. We find substanbe in the statement of t he

learned counsel.

29. According to the learned counsel for the
applicants, the judgement of the Tribunal yas in rem %
and the Delhi Administration could not refuse to follow
and enforce it. The argument is based on the direction
contained in the operative order where the Delhi Administration
has been enjoined to prepare an appropriate scheme. The
operative part of the aforesaid ord;r has been reproduced
héreinabove. The direction to prepare an appropriate
scheme has been given in order to ensure alternative
placement of t he applicants and not of .all the employees
of the institution generally. This is apparent from the |
observation® the applicants shall be given alternative :
placements.esssee in accordance with an appropriate scheme
to be prepared by tﬁem". We are, therefore, unable to
agree with the submission of tte learned counsel for

the applicants that the judgement of the Tribunal in

Smt .Nirmal Rai's case is in rem} in our opinion, it is

in personam.

30 ‘The plea of issue estnppél or estoppel by
judgement need nct detain us long. There .can

be no @stoppel sgainst lay. If a Bench of tre Tribunal
decides a case without taking law into consideration,

it cannot be said that a Larger Bench}cannot sphaaquently

examine the correctness}of t he judgement. In fact,'Larger

%
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Benches are constituted when there is conflict of deRisions,
when substantial gquestion- of lay requinng authoritative
pronouncement is raised and when ;‘Bench before which
an sarlier judgement is cited expresses reservations
about the correctness of the view taken in the earlier
judgement . Several decisions were cited by the learned
counsel for t he applicants in support of the plea of
issue estoppel and estoppel by judgement. These

authorities may be examined.

30 8. Smt .Radharani Dass w/o Narayan Chandra Ghose

Vs . Smt .Binodamoyer Dassi w/o Abnash Chandra Ghosh
{(29) A.I.R 1942 Cal.92) reliance has been placed

by the learned counsel upon observations contained
at page 98 of the report. The observations are to the

folloying effect?

" Perhaps the shortest way to describe the
difference between the plea of res judicata
and an estoppel is to say that yhile the
former prohibits the Court from entering
into an inquiry at -all as to a matter
already adjudicated upon, the latter
prohibits a party after the inguiry has
already been entered upon, from prov1ng

th oyld radict hji

previous declaration gr ag&g to the
: jyd i

position. In other words res Judlcata prohlblts
an 1nqu1ry in limine, whilst an estoppel is
only a piece of evidence." (emphasis oupplled)

The emphasised portion clearly shows that the proposition
of lay laid douyn is that a party is debarred from pleading
in subsequent litigation something which runs counter

to his pleading in the earlier litigation on the basis
of which the other party has altered his position. In
the present applications, the Delhi Administration has

not altered its stand. ‘In the earlier litigation also

\
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the stand of the Delhi Administration was that the

applicants yere not employees of the Delhi Administration

and in the present litigation also their stand is the
samg. Ihis authority instead of helping the applicants

helps the respondents.

31s In Sri Raja V.sarvagnaya Kumara Krishna Yachendra

Bahadur Vari, Rajah of Venkatagiri v. Province of Madres

- (A.I.R.(34) 1947 Madras 5), the Taxing Ruthority which

in the previous Assessment Year assessed on the basis \

of certain fact vwas held estopped from proceeding to

assess on a different basis in the subsequent year. The

position °of a Taxing Authority is entirely different
from that of a court of a judicial authority. The

. Taxing = Authority becemes a party to the assessment

\

proceedings representing the S:tate or its instrumentalityh
That is not the position of a court or a judicial
Tribunal. If the principle of estoppel is applied

against courts and judicial authorities @a wrong judgement
will continue to hold the fiqldv for ever and the whole

concept of constituting Larger Benches to correct errors

)
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in previoué jddgements will disappear. This authority

has no application to the present case.

2% In Samavedam Sarangapani Ayyangar v. Kanda;a
Venkata Narasimhacharyulu and anr.(“,IoR-(SQ) 1952
Madras 388) it uas held that Section 11 of t he Civil
Procedure Code is not an exhaustive statement of t he

doctrine of 'res judicata® and the principle has a wider

L)

anplicatibn than is_warranted by the strict language of

the section. In none of the present applications, the
plea of res judicata has been raised. This authority

is, therefore, inappropriate inthe present case.

33. ﬂcilkenny v.Chief Constable of West Midlands

Police Force and another ( (7980( 2 All ER 227) uas

a base in‘uhich subsequent litigation was held: e

impermissible in respect of the same dispute betwsen
‘tte same parties. Accordingly, this authority is also

of no assistance to the applicants.

34, In Ambika Prasad Mishra Us., State of U.P. and
others( &iR 1980 SC 1762), it was observed that every
new discovery or argumentative novelty cannot undo or
compel reconsideration of a binding precedent. This
observation wvas made in annentirely different context.

It was made in the context of raising the plea of

~constitutional validity of an enactment whose aalidity,

\
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had already been upheld by earlier judgement. No

such situation arises in the present applications.

She In Supreme Court Employees Uélrére Association

Ve Uniﬁn of India and others (AIR 1990‘55 334),.it

‘uas observed that even‘an erroneous decision operates

és res judicata, This dictum was laid douwn when the
cause‘of~actiOn'uas'ﬁ1e same. In the present applicafions,

the cause of action is different from the one which i

\

enabled Smt.Nirmal Rai to approach the Tri bunal. Further,
this judcement deals with the guestion of res judicata
which in the present applications has not been pleaded.
In this judgement, it has also been observed that

a decision on the guestion of jurisaictioﬁ cannot be

res judicata in a subséquent suit or pioceeding. In

the case on hand, the guestion of jurisdiction is
directly involved. If the respondents' plea that the
applicants did not become Government servants and
continued to be employees of a private society is uphe 1d,
the Tribunal u111‘n09 in view of Section 14 of the

Administrative Tribunals Act, 1985(for short, the Act),

have  jurisdiction td:entertain the applications.
which : =
Section 14/deals with the jurisdiction of the Tribunals
Te. v, » .

does not confer jurisdiétion upon the Tribunal to

l ‘}
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entertain service matters of employees of private

societies or organisations. This author ity, therefore,

-

instead of helping the applicants helps the responddnts.

'

36 The learned counsel for tle applicants has cited
extracts from the following English publications on the

lay of eﬁidance:

(1) Phipson on Evidence- Fourteenth Edition

(2) Evidence Cases and ﬂéteriuls-'Third Edition

by J.D.Heydon.

(3) The Modern Lay of Evidence-Third Edition by
Adrian Keanee.

In viey of the fact that Apex Court of th country has
prenounced on the subject, it is not necessary to refer
'tp the e*tracts cited by the learned counsel.

37. As agginst‘the authorities cited by the learned
counsel for the applicants, the authofities cited by

Smt .Avnish Ahlawat, learned counsel for the. respondents,
are more apt.

38. In Piara Singh V.The State of Punjab(AIR 1969 SC
961), it has been held by their Lordships:

" For issue-zstoppel to arise, th ere must
have been distinctly raised and inevitably
decided the same issue in the earlier
proceedings : n the sa a v

: (Emphasisvsupplied).
The applicants in the present applications were not

parties to the applications filed by Smt.Nirmal Rai

and Prakash Chand and, 0meféfore, the prgsent'iighfaiioﬁ_ :

¥




L ED

e

25

: \
cannot be said to be between the same parties. The

question of issue-estoppel, therefore, does not arises’

39, In Ravinder Singh v. State ofvﬁaryana(ﬁlﬂ 1975
SC 856) also the same proposition has been laid doun

in para 19 of the report uherein it is observed:

" In order to invoke the rule of issue-

estoppel not only the parties in the

tyo trials must be the same but also the

fact-in-issue proved or not in the earlier
2 trial must be identical with what is sought

to be reagitated in the subsequentitrial.®

40, The learned counsel for the respondents has
jnvited our attention to certain pessages in Sarkar

on Evidence-Fourteenth Ediction- to highlight uhen an |
éar%ier decision would not be epen to revieu and wvhen
it will be so open. At page 1752, it is observed:

" Jhere the decision of a higher court
showed that the judge in a particular
y case had erred then it gives a right
to the parties to relitigate as the
circumstances amounted to an excepticn
to the general principle of issue °
estoppel.t - ¥ g \

From this observation, it would appear that even wvhen
tte earlier litigation was between. ile same parties :
the earlier decisiocn may be reviewed :if it is in
conflict with the vieu expressed by & higher court.
Applying the proposition by substituting the

expression "higﬁer courts" yith ™larger Benchel, the
decision rendered by 2 smaller Bench would be reviewable

by a Larger Bench when it is constiuted to consider

the correctness of tre said judgement.

)¢
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41. On the same page, there is an observation

to the effect?

AL issue estoppel is capable of binding
‘non-parties also."

In support of the obsefvation'referenca hés been

" ode to North West Water v.Binne(a firm),(1930) 3

A1l ER 547), From the case refarrad}wo, it appears
that the proposition applies to a class action or
determination of a di.;ute involving class or classes.

By the observations reproduced hereinabove, the
present full Bench is not debarred from examining
the correctness of the judgement rendered in Smt.Nirmal

Rai's case.

42, At page 1753 under the heading ® uhen matter
may be reopened”, it is observed:

" The matter cannot be reopened (trial judge
decis ion on the richts to house proprty
betueen the wife and the mother)} unless
there are circumstances which make it fair
and just that the issue should be recpened.”

Frbm’this, it would appear that it is left to the
court to decide whether it would be just and fair
in the Facts‘and circumstances of the case to reopen
the earlder judgement. In the present applicstions,

the issue raised is of fundamental characier inasmuch

as it touches upon the jurisdiction of the Tripunal

to entertain tﬁe applications.- Ue'are,‘therefbre,-bf
the opinion that it is fair and just that the isaue 7

should be reopanad

1%": Jonpin g
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: tq'the present Fuyll Bench reconsidering the issue‘

~ Section 5(4)(d) reads as folloys: .

~30=
43, On the @ amg Page under the heading" Issue

estoppel and jurisdiction", it is observed:

" A party cannot be Prevented by issue
estoppel from putting before the court
evidence to shoy that the court has no
Jurisdiction to make the order sought "

In v ey of this Observation, there is no bar

decided by the judgement in Smt.Nirmal Rpi's case.

44, The learned counsel for the applicants

hag also challenged the reference of the applications
|

to the present Full Bench. 1In other words, he has

challenced the constitution of t he Full Bench to

hear the cases.

45, Section 5 of the Act deals yith the

composition of the Tribunals and Benches thereof.

/

'Notuithstanding anythin§]contained in sub-
section(1), the Chairmane

(d) may, for the purpose of securing that any . K
case or cases uwhich, having regard to the
nature of the questions invelved, requires
or require, in his opinion or under the
rules mace by the Central Government in
this behalf, to be deciced by a2 Bench
composed of more than two Members issue
such general or special orders, as he
may deem fit; "

Unqer this prowiéion, a case may be assigned to a
Bench comprising more than two Members in two

eituations: (1) where the Chalrman,-ﬁaving regard
to the nature of the questions involved, is of the

‘opinion that the case should be decided by a Bench

1
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of more than two Members and'(z) where under the rules

e - e
pos < i v

made by the Central Government, it is obligatory that
the case be heard by A;Bench‘bonsisting of more than
tyo Members. In either of the aituatiqps, the case

may be referred to a Bench consisting of more than

tyo Members. The mode of reference is by a general

or special ordgr: issued by}tha Chairmen. In the case

on«hand, the reference of the applications to this

Full Bench was madr sy a special order; The jurisdiction

to refer the case under the above provisioﬁ to a Bench

consisting of more than two Members may be exercised

by the Chairman on his ouwn mdtion or on a reference médev

by a Single Negber€8enéh or Division Bench. There are

no conditions pfascribgd‘forfthe formaﬁion of an opinion

by the Chairmaplfnr faking4action under clause (d). or

course, when a reference is made by a Division Bench for
of

constitution/a Full Bench, the Chairman may decline to

form a~Full Bench if‘he finds that the dispute raised

is already covered by a Full Bench decision of the

Tribunal of which notice has not been taken in the

referring order or by a decision of their lordships

of the Supreme Court. Where the Chairman does not decline

-

to constitute {full Bench f‘bf‘the hearing of the case,
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'a’Full Bench without formulation.of,questibnb'i‘f
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 jt is obvious that he agrees with the opinion

of the referring Bench that the case deserves

to be heard by & larger Bench. Under the scheme

of the ﬁct, tﬁé"hOuargto}assign afbasa;to:ahﬂénch,subject

t0'£he provisionsiof the Act and.the rules'franed

thereundergvestévin the Chairman. Once the °

pCbairmén, has ,aséigned; a Base to a Bench his

acticnﬂis'unchéllangdble excppt on the «ground of

‘violation of any provision of the Act or the rules

framed thersunder.

46, . The learned counsel for the applicants ¢

submits that the referring Bench uas obliged to

formulate questions arising in the case and

réqﬁiring opinionAof t he Fuli.Bgnch. vTha use
of expression "questionainvolVBdJ iﬁ clause(d)
does not lead to the conclusion,.the learned
counsel canvasses. It is not obligatory for
the exercise of power under clause(d) that the

referring Bench must formulate questions of laue.

There may be a case where the decision of the

application may rest on a single issue. In such
, - i g

a situatidﬁ,Athe entire case may be referred to

The present applications, in our Dpiniqn;"'




this cafegd;i; The material guestion on which
ttha;decisidnfdf‘thefapplications rested was whether

the applicahts acqbifad the status of Government

‘servants. Dnce the finding on this issue is in the

negative all other 1séues raised by the applicants
become.itnéléﬁént..j1§ is only when the finding on .

this issue is;in favdpf of the applidanfs that

- the necessity may arise for considering the other

questions_réiséd; In our opinion, therefore, the
reference to Full Bench is not incompetent and

the present Full Bench is fully competent to hear

and decide tha;applications completely;

474 ‘Aﬁbthé:.ﬂrgument which was pressed by the

counsel :
applicapfglulth'scme‘vehemenceuﬂa that the judgement

of the Tribunal in Smt Nirmal Rai 's‘case attained
finality uhen the Delhi Administration's Special
Leave Petiti;n vas dismissed by their Lordships of
the Supreme Fourt by order dated 21.7.1992. Tge
érder dismiS%iﬁg th%iﬁ;L.P is on record anﬂ‘thevsame

e

reads as unders

= The SPQCE?I*LBAEQ Petitions aie dismissed." V]v

Thus thgfsgé;if

,1;;9?V§}9atitionsvueia dismiiéédﬂﬁifhbut

a reasoned ord




ltieated;as an affirmance of the view expressed by

~the lay of take over-of a private institution by the

- stetus of the emplbyees. To make the position cleer

T oveftulé'the‘judgement in Smt Nirmal Rai and

= =

48 VUhat is binding on all courts within the

territory of India,as provided in Article 141, is

thé lay declared by the Supreme Court. The dismissal

of a Special leave Petition by an unreasoned-order

does hqt amount to declaration of lay under Article

g : : the :
141 of the Constitutiohtand/said order cannot be

the court or the Tribdnél.%gainét,uﬁﬁéédordgrdor';n;l
e %

judgement the Special Leave Petition was preferred.

WJe are, therefore, unable to accept the submission

(9}

of.the learned counsel that thke judgement in Smt.Nirmal

Réi‘g dase haé attaiped finality to the extent that .

the\cor:ectness ofdthgt judgement cannot be examined %
£ e s

by a Lérger_Benéh. We-have examineﬂvthe correctness:

of *that judgement and we have given reasons for

our disagreement with that judgement. The judcement,

as alrezdy noticed, is not based on any preoposition

of lewes It has been rendered without examining

quefnment and the effect of such take over on the 1

' :f}f“vaa késﬁAChand's bégéa.

;  \\¢



4§§1 Th§*v19b taken by us has the support of t he
”dadisiqh éf the. Apex Court in Heri Singh v.State of

'Héryaﬁa (3T 1993(3) SC 73)/and of a Full Bench of the

Tribunél in C.K.Naidu and others v.Union of India

(DA No.817 of 1987 connected with other OAs decided on
v’:1ﬁ;9.1989:é£‘8angalora and reported in Bahri Brothers

f“{Compilationrof Full Bench Judgements of.thejCentral

Employees Welfere Association v.U.0.I %ors.(ARIR 9990 SC 334).
50, In view of our finding that the appl;cants

did not beccme employees of the Delhi Administration

their status remzined that of - employees s

‘of the society even thdugh the payment>of salary

.tOfihém uég méda out of'éhe fun&s reléasgd by tﬁe
Delhi kdmigistration. In view of Section 14 of the
Act, they are not entitled to bring their grievance
before the Tribunalf The applications, therefore,

suffer frcm the lack of jurisdiction also.

5% In view of the above, the applications are

‘iigblé to qiéhissed on merit. It is, therefore, not

'?nacessary to go into the technical plea of limitation.

Administrative Tribunals( 1989-1991-Volume 11) ), We are also
‘supported by the decision of Supreme Court in Supreme Court

AR MR B SHN Lk







