IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI
* x® #
C.A. ND. 2290/92 DATE CF DECISION ;
Shri Sucha Singh Jaswal . e..Mplicant
Vs. :
Unien ef India & &nr. ...ReSpgndants

CORAM
Hen'ble Shri J.P. Sharma, Member (J)

For the Respondents + +Mrs .Raj Kumari Chopra
1. VWhether Reperters of lecal papers may be "5’7

allewed teo see the Judgement?
2. To be referred te the Reperter or net? V> °

The applicant in this OA has assailed his transfer

by the impugned erder dt. 3.4.1992 in the same Capacity

as UDC frem CRO, Delhi to Hissar. He has prayed that

the impugned erder of transfer be quashed amd the

respendents be directed teo allew him te centinue at Delhi

~in the same Capacity. The netices were issued to the

: |
respondents and Mrs -Raj Kumeri Chepra, counsel gopeared

°n behalf of the respondents., ‘The matter is listed fop

hearing on admissien and interim relief, but the learned
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counsel for the respendents has waived the filing of
a reply and desired that the matter be heard finally
as she has nething te add amd will take supoert te
her arguments from the pleadings preferred by the
applicant himself. Thellearned counsel fer the applicant
alse a.rguéd that the matter be finally dispesed of at
the’admissien stage itself. This is alse because in

® . a transfer matter, the decisien en interim relief alse
to some extent prjects the merit of the case and se

the applicatien is dispesed ef finally en merits.

b I8 The greund tazken by the learned counsel fer the

applicant is that firstly, the'respondents have the

pesting transfer pelicy, which is invegue by the eorder
e of the Headquarters dt. 2C.12.199. The learned Cceunsel has
highlighted sub clause (f) of Clause-3 of the imstructioens/

guidelines regarding turnever tenure statiens. The same

is reproduced belew :-

"{f) The nermal age limit fer tenure posting is
S50 years. Suberdinates ever 50 years alse be pested
for a lesser tenure but none will pe retained at

a tenure statien beyond the age of 53 years.

Suberdinates abeve 50 cars of age will not be
to show bound areas arg tenure stations where t
tenure i.e. tw: years. The age for such pestings

gziléegglaggd%red aS on date eof issuye of pesting by

gzsted‘

Accerding to the le arned counsel for the spplicant, the
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apirlicant was bern sometimes in May, 1942 and the
impugned erder eof April, 1992 was to be effected sometimes
in May, 1992. By the time, the applicant.OlIssed the
age of 50 years and se by virtue of sub clause (f)
aferesaid, he cannet be pested out to a tenure statiens

which are mentiened in Amexure A te the aforesaid

guidelines and fnstructiens.

< Hissar, to which the @pplicant is pested is a tenure
statien. By the tenure Statien, it is meant a statien
where a person pested has te be stayed for a specific
peried and upte a particular attainment of age. If he
attains the age of 53 years, he has te be pested eut of

that station er if he Stays fer tw years, then alse

he hag to be pestec out to seme ether pe ace statien.
Firstly, I find that this owntention of the learned
Counsel cannet be Supperted by the recent judgements
given in the case of UOI Vs, H.N-'Kritania, 1983 s5C
end Kahlesh Trivedi Vs . WI, Full Bench Bahri Bres. CATi989
Velume-II .80, There is another recent decision of

the Hon'ble Supreme Court in the case of Gujrat Electrlclty

Board Vs. Atma Ranm Sangomal Poshani, AIR 1989 SC 1433.
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In all these cases, the Hen'ble Sypreme Court ha;
Stressed that the guidelines invogue in the dep artment
or pelicies being follewed by varieus departments are
only directery in nature and they have ne s tatutery
ferce. It is for the administration itself te find

out as te which persen is best suited for a particular

‘ T Mnd. ¢

pesting at a particular place. Hewever, keepingkthcse
instructisns in thev case of the epplicant, sub clause (f
dees not help him at all because it leaves , Scope wide
epen te the respondents to consider even a posting ef

@ persen beydnd the age of 5C Years te a tenure statien,
but in ne case he can be pested after he attains the
age of 53 Years, and the list apended teo these

guidel inebyk}me aplicant h:igé'elf goes te show that
cértain persens, whe had attained the age of 53 y agrs

at the tenure Statien have been pested eut. then su€h

PEeIsons are pested out te Peace statiens, then in nermal

It is notpeinted SUL that the 1ist mosnded aleng with

the guidelines dges net revegal the Correct picture

as

of toeday. The transfer erder dt, 3.4.1992 at Sl.Ne.22

...5.0.
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shows that one Satya Prakash Gupia, who was pested at
Suratgarh has been pested eut en attaingng the age of
53 years. Thus the cententiens r;ised by the l:arned
R e
counsel regarding the age dees net by itself disbar
the respendents frem pesting the applicant te a
te nure s tatien. From another angle alse, when the
transfer exrder dt. 3.4.199; was passed, it should hwe
been fellewed by an earlier preparatien eof list fer
such transfers and at that time when the 1ist weuld have
been in ¢entemplatien, the app;.icant could net have been
3 g S o8 :
classified ament 'these whe have cressed the e of 50
years. It matters little that the implementation of the
erder has te be given effect sometimes in May, 1992 when
the gplicant by lapse of time may attain the age of
S5C years. Thus at the time when the precess of

prepatation of list of contempla ted transfer was going en,

the applicant wa#&ess than 50 years of age.

4, The other contention raised by the learned counsel
is that those perssns whe are listed in the tenure
list are abeve the pplicant at S1.Mp .74 and 157-

Arera and Harish Chand have net been recalled from theirp

b
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p2ace statien fer pesting tov'enu:e statien. It appears
that Arera has been pested in August, 1990 and

farish Chand has been pested in June, 1991 and they
have net yet completed tre ir nermal stay as is previded
under the administrative instructiens. Se calling\them
in erder te accommedate the spplicant at Delhi would net
be fair. Even if these persens weze (named as

respondent Nos .3 and 4)and even s the pelicy which is

to be implemented in cases of transfer, if the‘}m;;m

@ppasilian given by th8 learned counsel is accepted, then
o : Aheu
every tmeLsuch peérsen is' te be accommedated snd
eontiin

all theApestings at varieué places have naturaliy te du
distu;kf:'creating abrormal situstions and difficylt
administrative preblems. I do net find any case of
discrimination er an arbitrary exercise of poewer in net
recalling these persens from sutstation pestings

and diverting them te the tenuré Statien pestings, Thig

Contention efthe learped Ceunsel], therefore, alse has ne

force.

/

- X The learned Coeunsel has alse argued that the

\

ITepresentation made by the applicant has net been diSposed\ '

of by a Speaking erder. I have gene threugh the

l
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Tépresentation preferred by the gplicant and that only

highlights the grievance of age; the grievance of senis:

end  the disturbance of thefamily of the ®plicant. Fe;

this ne specific e asoning is required,if at all

because the répresentstion has been Cconsidered and it

was net found fit te be allewed. 1Ip any case if thepe

is ne Spe aking erder, then the matter has peen Judicially

reviewed as per the law and the guidelires refe rrdd te

by the learned Counsel for the dplicant . Every

transfer in itself enjoins Certain hardships gs

Mevement itself gives extra burden which every

The

family problems, i)]ness ox{educatian of the children

are the nermal fe atures,

Ne sych medical ce'rtificate of
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of Bihar, 1992 (February) Labour and Service Cases
is to the effect that the ordersv of transfer sheuld be
least interfered with unless and until they are based e
malafide greunds. The dpplicant, ef wurse, has urged
malafide dn the greunds, but merely mentiening the
word 'malaf ide' will no;t given the true impact of that

werd. Malafide means to éccammodate @ persen by
oualedge pre -

arbitrary actien er dEsellew - p.ersan by aAjudicial act

‘ene is gparent en the face of the record as well
@ 1in theannexures filed by the applicant. Thus I g
net find that there is a case of malafide or arbitrary

actien en the part ef the respendents,

en parties,

1S9 .57
(J.P. sHAj %
MEMVBER (J)

15.09.1992
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