
•

IN THE CEi^ITRAL ADML^^I3TRATIVE TRIBUiNAL
PRIN3JPAL BENCH

:\E'^ DELHI
* *• *

O.A, ND- 2290/92

y

Shri Sucha Eingh Jaswal

Vs.

Union of India & Anr.

DATE CF DECISION : i5.09.9E

^plic ant• • • •

. .Bespendents

co:m\

Hon»bie Shri J.P. Sharma, Member (j)

For the Applicant

For the Respondents
»• .Shri S .L. Kehli

.. .Mrs .Raj Kumari Chopra

1. Whether Aep.rters .f l.cil p^srs may be
allowea t© see the Judgement?

2. T® be referred to the Reporter or not? '

JUDSE/VIENJ (oral )

Ihe applicant in this OA has assailed his transfer

by the inpugned order dt. 3.4 iqqo irt +Ka.in the same capacity

as UDC from CRO, Delhi to Hissar. He has prayed that

the impugned eider ef transfer be quashed am the

respondents be directed te ailo„ him t. centinue at Delhi

in the same edacity. The netices «« issued to the

reapcndents and .Mrs .Raj Kumari Q,opra, c.unsel ^p.ared
en behalf ef the respondents. The matter is listed f.t

ng admission and interim relief, but the learned
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counsel fer the respondents has waived the filing ef

a reply and desired that the matter be heard finally

as she has nothing to add and will take support to

her arguments from the pleadings preferred by the

applicant himself. The learned counsel for the applicant

also argued that the matter be finally disposed of at

the admission stage itself. This is also because in

a transfer matter, the decision on interim relief also

to some extent projects the merit of the case and so

the application is disposed of finally on merits.

2. The ground taken by the learned counsel f®r the

applicant is that firstly, the'respondents have the

posting transfer policy, which is invogue by the order

.f the Headquarters dt. 2C.12.19a. The learned counsel has

highlighted sub Clause (f) of ciause.3 of the instruction^
guidelines regarding turnover tenure stations. The same

is reproduced below

sI'yesS! ™Sl'dlfat«:«r''hn
for a lesser tenure P'tted
a tenure station beyond the ari if s/"
subordinates above L v-Irt 1? 53 years,to show bound areas ard^tenur^ stltioii ^ posted
tenure i.e. tw. vears J where the
»ill be ordered as ©n'd-te .af • postingsCommand." ®n dote ©f issue of posting by

cording t® the learned counsel f®r the applicant, the

I

•3.,



leant was born sometimes in May, jl942 and the

inpugned order ef April, 1992 was to be effected sometime:

in May, 1992. By the time, the ^plicant cflwssed the

age of 50 years and so by virtue ®f sub clause (f)

aforesaid, he can;T©t be posted out to a ter
nure stations

which are aiontioned in Amexure A to the aforesaid

guidelines and Instructions,

3. Hissar, to which the applicant is posted is a tenure

station. By the tenure station, it is meant a station

where a person posted has t© be stayed for a specific

period and upt® a particular attainment of age. If he

attains the age of 53 years, he has to be posted out of

that station ©r if he s + ^ne stays for tw years, then also

he ha, t, be posted out to some other peece station.

firstly, I find that this contention of the learned

couneel oa„„.t be supported by the reoent Judgements

given in the case of wi Vs H +vs. Kritania, 1983 SC

and Ksilesh Trivedi Vs rnr c 11vodi /s. UDI, Full Bench Bahri Bros. CAT 1939
Velume-ll p.80. There is another recent decision of
the Hen.hXe Supreme Court in the cose .f G.J.at Electricity
Board Vs. Atmo asm So.ngomol Poshoni, AIB 1989 SC 1433.
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In all these cases, the Hon'ble Sypreme G®urt has

stressed that the guidelines invogue in the department

®r policies being fellowed by Vdrieus departments are !

only directory in nat\,re and they have no statutory

force. It is f©rthe administration itself to find

out as to which person is best suited for a particular

pasting .t . particular place. Hewev«r. kseiTinTttse ^
Ah

instructions in the case .f the applicant, sub clause (f)

dees not help him at all because it leaves a scape wide

epen te the respondents to consider even a posting ef

aperson beyhnd the age ef 50 years t. a tenure stati.n,

but in no case he can be p.sted after he attains the

sS« ef 53 years, and the list *>pended te these

guideltneby\e ^plicant goes to show that
certain persons, vh. had attained the age .f 53 y.,,rs
at the tenure statien have been posted .a,

p®sxea «ut. Vhen sufh

persons are posted out te peace statiens, then in normal

best judge in that regard is the administration itself.
/ \ /

it is notpointed out that the liatr onat the list appended aleng with

tbe guidell^s does net reveal the correct picture as
of today. The transfer eider dt. 3.4.1992 at Sl.1ia.22
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shows that one Satya Prakash Cijpta, Wio was posted at

Suratgarh has been posted ©ut on attaining the age of

53 years. Thus the contentions raised by the laarnsd

counsel regarding the age does not by itself diobar

the respondents from posting the applicant to a

tenure station. From another angle also, when the

transfer order dt. 3.4.1992 was passed, it should Vwe

been followed by an earlier preparation of list for

such transfers and at that time when the list would h
ave

been in (tontemplation, the applicant co'uld not have been

CL-ws

classified amo-ftt those who have crossed the ^e ©f 50

yeais. It matters little that the inplementation of the

order has to be given effect sometimes in May, 1992 when

the applicant by l^se of time may attain the age of

50 years. Ihus at the time when the process ©f

prepstition »f list «f contempisted transfer was geing on,

the ^plicant wa5(less than 50 years of age.

4. The other contention raised by the learned counsel

is that those persons eho are listed in the tenure

list are above the j^plicant at Sl.tli.ya ^pd 157.

Hrora anc HarisB Chand have net been recalled frora their
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peace stati®n f©r posting to-fenure »tati©n. It

that Arora has been posted in August, 1990 and

Harish Chand has been postetl in June, iggj. md they

have not yet completed the ir normal stay as is provided

ur^ier the adninistrative instructions. calling them

in order to accjrarodate the oppllcent at Oelhi would not

be fair. Even if those persons were(naned as

respondent Nos .3 and 4;and even the policy which is

to be implemented in cases of transfer^ if the

given by thi learned counsel Is accepted, then

evf^ry tlme^such person is to be accommodated

all the^postlngs at various places have naturally te -Ll

appears

disturb^ creating abnormal situations and difficult

administrative problems. I do net find any case .f

discrimination er an arbitrary exercise of po..«r In net
recalling these persons from outstation postings

and diverting thorn to the tenure statien postings. Ihle

^ contention ofthe learned counsel, therefore, als, has n.

f®rce.

Ih © l©«im®d c#uns©l hnci _,i _•unsei has als© argued that the

represent at i©n made by the aDDlicin+ hne applicant has net been disposed

of by a speaking order, I h
y -i- have gone through the
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repxesentati®n preferred hv +1-.^ i •P erred by the ippUcant end thet erUy
highlights the grlevence ef ege- the =

«g > the grievance ef senierit

end ^-^"^i^turbenceef thefemlly.ftho epplicent. F.r
this no specific reesenlng is regulred^if et eli,

C dUS6 'tlld rvf -+ •? Irepreserrt^tion hes been considered end it
was n©t found fit t® be allowed taiiev^d. la ^ny case if there

is n® speaking order, then the matter h.. k
matter has been judicially

re viewed as oe r t hp i — j •P r the i« snd the gulctelir^s referr« t.
by the lejrned counsel rucounsel f.r the spplicent. Every

itansfor in itsp i-f __rItself enjerns certain hardships as

movement itself nlues . ^gives extra burden vhlch every

Government servant hnQ 4. .rvant has to share ehen he .pts f.r

a service with All Indi^ r
" transfer liability, xhe

family problems, illness
erfeuucation .f the children

the normal features, i* such a-
such medical certificate ef

ef the family Mlich re •y wnich requires e special
treatment at the eynert ^ ^

^ ^uch ailment has
aready been treated, has been fUed to

J-^ed t© necessitate

Ponsideration of this matter on h
*n humanitarian grounds.

The law laid down in arecent decisi
^ decision of

theHon'ble Supreme Court i„ ,v, s sn-.
"'"•P- Shilpa Bose Vs. State
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.f Bihar, 1992 (February) Lab.ur and Service Cases

is to the effect that the orders .f transfer sheuld be

least interfered with unless and until they are based on

malafide grounds. The applicant, of course, has urged

malafide in the grounds, but merely mentioning the

werd 'malafide. win n,t ^he true inpact of that

vwrd. ..lalafide means to accommodate aperson by
Jo. ^ ,arbitrary acticn or la meoTwi ua person by a^judicial act.

'̂ ne is ^parent on the face of the record as well

ae in theannexures filed by the applicant. Thus I do

'^t find that there is a case m.i i:-.a case of malafide or arbitrary

actien en the part ef the respondents.

7- In view ,f the abeve discussien, I find n,
in this ^piicatien a«i the same is dismissed

©n merits at the admission stage itself

®n parties ,

with cost

(JwP. SHaH/vIA)
(j)

15.09.1992


