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D.A. No. 2282/92. Date of decision 2 G —13
gMT. SUKSHAM BALA coe Applicant

v/s
UNION OF INDIA ces Rgspondents
AND ORS.
CORAM:
The Hon'ble Mr. I.K. Rasgotra, Member (R)
* \
The Hon'ble Mr. C.J. Roy, Member (Judicial)
For the Applicant voe Shri D.C. Vohra, counsal.
For the Respondsnts esse Shri M.L. Verma, counsel.
& Shri Rajan, Counsel for
R33pondant No.6
(1) Whether Reportars of local papers may be
allowed to see the Judgement ?
(2) To be referred to the Reportsr or not ?
-
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/[ Delivered by Hon'ble Shri C.J. Roy, Member (Judicial)_7

The Applicant joined as Librarian on casual basis
with HQ Technical Group EME, Deglhi Cantt -for the period
from 22.9.1969 to 21.1.1970. Thereafter, she was absorbed

3 post
against a regular cadre/of Librarian Grade 111 with all

India sarvice liabilities in the same office. The

applicant was offered promotion to the post of Librarian




B ol

T

Grade 11 and was transferred from Belhi to Bhopal ,;//K
with effect from 16th March 1986 as the post of
Librarian Grade II was at the stremgth of 3 EME Centre,
Bhopale.

£ The applicant made a raqqest for SITU promotion
at Delhi and expressed her inability to move out of
Delhi due to family circumstances, Her husband is
also stated to be working in Delhi Administration

and hence she was not willing to go to Bhopal.

3, The respondent No. 3 acceded to the raquest of
the applicant and ordered that the applicant will be
oroforma posted to the EME, Bhopal with an insertion
to the or der that the applicant will remain attachgd
to the Technical Group, EME till such time the post
of Librarian Grade II is authorised in the PE of HQ
Technical Group, EME Delhi Cannt. However, For her
pay and allowances, leave and maintenance of service
dpcumants etc. she remained on the strength of 3 EME
Centre, Bhopal. Likeuiss, Shri A.P, Tyagi was alsoc kept
at 3 EME Centre, Bhopal for duties on proforma posting
and for pay and allowances, leave and maintenance of

service documents etc. he remaingd attach:d with HQ
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Technical Group EME Delhi Cantt. accordingly unddr«///
instructions from hiéher authorities, EME, Records.

4. It has also been averred that the grades of
Librarign i.e. grade IW I11/11 in different pay
scales were amalgamated into the single pay scale of
i.1400=2600 weeefe 1.1.1986 and the post was redesig-
nated as Library Information Assistant. The applicant
is ststed to have fallen sick and remained confined

to bed during August, 1992 and she alleged that she
was being physically transferred to'Bhupul in super-
session of her earlier proforma posting notwithstanding
the merger of the grades IV 111/11 of Librarians
without any justificat.on whatscever she alleges
malafides aga:inst Respondent No.5 as he u.ntad to
favour respondent No.6 with posting at Delhi. Hence,
the applicant has claimed the following reliefs;-

(1) To guash the impugned order of rescinding
proforma posting N0.3535/15/Ca/3 dated
6.7.1992 issued by the Commandant, EME
Records, Secunderabad, as aBbitrary, illegal
malafide, breach of pledge and ultravires
the Constitution of Indiaj;

(2) In view of relief at (1) above, direct the
respondents to post the applicant at HQ
Technical Group, EME, Delhi Cantt. Delhi
on permaneént basis becguse the grades have
since been amalgamated and 3 new cadre of
Library Informatden Assistant has been created;

(3) Direct the respondents to release the
difference of emoluments betwsen the rates
she was paid (i.e. Bhopal rates) and actu-
ally she was entitled (i.e. the Delhi rates)
with 18% interest;

(4) Award exemplary cost for this petitien with
a further recguest to pass any other order/
orders or direction/directions er grant any
other relief/reliefs as deemed fit in the

light of the facts and circumstances ef
the cgase;

(5) To restrain the respondents from issddng asny
movement order/relieving order in respect

of the applicant, though no such order has
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been received by the applicant till date and
release her salary withheld w.e.f. July, 19924/

Se During the arguments, the learned counsel

for the petiticner submitted that he is pressimg only
claims (1) and (2) above and the rest aee given up.
6. The reépondents have submitted their counter
affidavit. They have averred that the a plicant
holds a transfersble post. They have cited the case
of Mrs. Shilpi Bose ys. State of 8ihar (AIR 1991 SC
582) wherein it is held that the Court should net
interfere with a £ransfer order which is made in
public interest and for gdministrative reasons unless
the transfer orders aro‘made in vieclgtion of any
mand atory Statutory Kules. A Govt. servant holding
a transferzble post has no vested right to remain
posted at one place or the other and he is liable

ro be transferred from one place to other. Transfer
oraders issued oy the competent authorities do not
violate any of their legal rights. Even if a
transfer order is passed in violation of e xecutive
instructions or orders, the courts ordingrily should
not interfere with the oroer; insteao the zffected

parfty should gppreoach the higher authoritiss

in the Dejpartment.

7. The respondents have further stated that only

oneé Liorarian Grade III is suthorised te H; Technical
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Group EME, Delhi Cantt. The applicant uag approved foOr
promotion to Librarian Grade II by the DPC, She was
ordered for posting to 3 Eﬁi Centre, Bhopal vide EME

[ ]
Records letter No. 1894/14/10/CA=111 dated 27th August
1983 (Ann.R-4) to assume the appointmant of Librarian
Gr.II as thgre was no post of Librarian Gr. II existing

at HQ Technical Group EME Delhi Cannt for her

promotion, However, on her request the Head of Deptt.

Army HQ issued instructions to EME Records for her proforms

posting to 3 ME Centre Bhopal as Librarian Gr.II and
attachgd her to HQ Technical Group EME Delhi Cantt, till
such time a Librarian Gr. IT is authorised in the PE of
HQ Technical EME which was under the process of revision,
£ME Records issued necessary order to this effect and

on receipt of thg said or d er, revised posting -cum=
promotion order from EME Records, Hd Technical Group EME
issuad necessary movement order No. 2090/Pers. dated
24th March 1984, The casualiéty to this effect is also
statsd to be published in Hd Technical Group EME DO Pt II

No. 28/Civ/1/84 datad 4th April 1984 @8 under 3

P,2843 Smt. Suksham Bala, = On promotion as Librarian
Librarian, Gd. III Gd, II proforma post:d to
3 EME Centre, Bhopal and S0S
waf 16 March 84 (FN)

« Will remain attachad to
HQ Tachnical Group EME Delhi

Cantt for dutjass S
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8. The gpplicant had zccepted the promotion of
Librarian Grade II and had never submitted any refusal
to accept the promotion. The PE of HQ Technical Group
EME Delhi Cantt. was in the p:ocess of revision and

it was recommended to competent abbhority i.e. Govt.
to upgrade the post of Librgrian in Dec. 1991 but the
post of Librarian Grade III was net upgraded to Lib=-
rarign Gr.II. In the meantime,‘the audit authorities
also objected the irregular stay of Librarian Gr.II.
Order N0.3535/15/CaA-3 dated 6.7.92(Ann.7) was issued
for physical movement of the applicant te 3 EME Céntre
Bhopal. The gpplicant was alsc directed on 23.7.92 to hand.
over charge to Shri A.P.Tyagi and report to Adminis-
trative Wing (Pers.Sec) en 25.7.92 with clearance

certificate to collect movement order for physical

‘movement bt the applicant was reluctant to hand

over charge and to collect movement order for her
to move to 3 EME Centre Bhopal. Shri Rajsn, learned
counel representing Shri Tyagi submitted that Shri

Tyagi has since joined in the same post.

9. The applicant has not accepted the telegrams
sent to her through the pestal authorities. yhen
movement orders was got posted st the door of the
residence of the applicant, her husband IOAQad a
complaint with the police station stating that .his

wife was not residing with him.
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10. e have heard the learned counsel for the appli-
cant Shri D.C.Vohra and the learned counsel for the
respodents Shri M.L.Verma and Shri Rajan for res-

pondent NO.5 and perused the regords.

1. After going through the records we found that
the post of Librarisn Grade II being not available
at Delhi Cantt HQG Techpical Greup EME, the applicent
was given Grade II pest of Librarian on the basis of
proforma posting at Delhi while Respondent No.6 was
relieved at Bhopal. Since there was aw audit ob~-
jection, the respondents were exercising their mind
to set right the matter from March, 1992,

12. in the process the respondents allowed the
applicant to centinue at Delhi for more than eight
years in this post. Further the petitioner has been
continuing at Delhi even prior to February 1992

in one capacity er anot;er. Since é1.2.84, the
applicant is positioned in HQ Technical Group EME
Delhi Cantt. on promotion as Librarian Grade II

till such time the post of Librarian Grade II

is aguthorised at Delhi.

13. The post of Librarian Grade II] was e xisting
in the HQ Technical Group EnEvDelhi Cantt. at the
time of promotion of the applicant teo the post of

Librarian Grade II. The applicant was approved for

proforma promotion to the post of Librarian Grave II
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at HQ Technical crOuﬁ EME, Delhi Cantt and attached to
Delhi Cantt. office till the post of Librarisn Gr.IlI

is upgraded. This upgradation of the though proposed
did not take place for want of approval.

14. The applicant 's proforma posting at 8hopal and
retent ion at Delhi, drawing salary against the post

at Bhopal and respondent NO.G proforma posting to Delhi
but retention at Bhopal and drawing his salary against
the post at Delhi has been objected to by the audit
Department.

14. In vieuw of this the respoddents were compelled to
exercise their mind in order to get over fhia aud it
objection as stzied supra right from February, 1992,

But the applic;nt has been referred to the redesignation
of the posts in Grade 1I and Grade III as Librarian
Information Assistont in the pay scale of Rs.1400~

2600. In the chznged situation, she wants that she
should - be retained in UDelhi as the pay scale of the .
post in Belhi and in Bhopal is now the same. Accordingly,
she requested for retention at HE Technical Group EME
DelhiCantt, by rescinding prcforma arrangements. Her
recuest has however to be considered in the administrative
e xigencies and pﬁblic interest. She sought & personal
interview with the Head of Department which was not
acceded to. On 18th July 1992 itself the Delhi office
raised objection and asked the applicant to interview

with DG, EME and also asked respondent No.6, Shri A.P.

Tyagi, to report for duty at the Headquarters office




physically on 15th July 1992 in compliance of the order dated

6th July 1992,

15. Therefore, it is a gqestion of pure and simple transfer

from Delhi to Bhopal. It is pertinent to mention that

respondent No.6 has slready joined Delhi office ad there is no
posts for the petitioner at Delhi. In view of the audit
objection even by 23rd July 1992 the protection of proforma
posting of tﬁa applicnt as Librarian Grade=-II and in respect

of Shr; A+P. Tyagi, (R;B) as Librariaﬁ Grade~III had been
withdraun by the higher authoritiss. Therefore, there is no
alternztive except for the applicant to report for duty

to 3 EME Bhopal.

16. On 24th July 1992 the applicant applied for two days medical
leave. Subseguently, she had applied for medical leave from
27th July 1992 to 14th jugust 1992, In view of her medical
leave, t he respondents were inconvenienced for hgnding over and
taking over charge and verification of the Library records, When
the applicant applied for rescinding the proforma posting order,
it cannot be denied that she was not aware of the transfer order,
.Besides,tha respondents had also served communication by
registered post which could not be served as per the endorsements
of the postmen at the registered letters. In spite of clear
instructions she did not repart for duty at Bhopal. se, there

is effective substit ted service of transfer o der.

17. Besides, she was also given telegrams and registered letters

and a notice of transfer was also affixed on the door of her

_house which was also reported by her husband to the police.

...10...

e




.

18. Thercfore, we are unable to persugde ourse

that the applicant is not aware of her transfer orders,
Her obtain.ng a status-quo order from this Tribunal
dated 3.9.1992 will not give any protection to her
because on éhe same day when the status-quo was ordered
by this Tribunal she uas actually on medical leave.

It may be noted that she stood transferred, movement
order was issued gand respondent No.6 has . alregady

joined here and there is no post vacant in HQ Tech=-
nical Group, EME Oelhi Cantt. The other ;5cts raised

in the OA are not germane to reliefs Noe.(1) and (2).

A8, In Gujarat State Electricity Board ys. Atma

Ram Suhgomal Poshani (AIR 198§ SC 1433), the Supreme
Court has heid that on being transferred a person
should join the place of duty and then make a
Tepresentation. Here this applicant has not joined
the place of duty but made representations,

20. In Kirti Niyas Case (1989 SCCLS) 471) vs. yoI
the Supreme Court held that a transfer can be inter-
fered by the Tribungl when the facts and circumstances
On records clearly indicgate discriminatdOn, arbitrari-
NEss and unfairness in transfering g public servant
from one place to other, transfer orders Qre lighle

to be guashed. Their Lordships of the Supreme Court f

held thgt transfer is an incident of service, f




"

W

o

21. The transfer orders sent by the respondents
to the applicant were not even acknowledged by the
applicént and the épplicant is reiterated that
those were not at all received by her whereas at
one place her husband has himself acknoulgdged that
the order is pasted on the house in his police

complaint, besides registered letters and telegrams.

¥ 47 Since we hold that this is g transfer in

~public interest, we do not find any justification

for our interference in the matter. It is for

the respondents to take a dec;sion as per rules

as to how to treat the applicant’s priod of leave
and pay the arrears of her salary to her as per
rules and further consider her retention in

view of her husband and family being stat ioned

at Delhi.

23, The OA is dismissed as above with no orders
as to costs.
J‘( 4/74%‘7
(I.K. Ras 09";1(3/7) (c.f ROy} >7)%/43

Member (Admn . Member (J
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