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The Hon'ble Br. I.K. Rasgotra, Beiaber (a)

The Hon'ble Br. C.3. Roy, Bamber (audioial)
» „4. Shri D.C. Vohra, counsel.

For the Applicant •••

Shri fl.L. Verma, counsel.For the Respondents ••• ^ Shri Rajan, Counsel for
Respondent No.6

(1) Uhether Reportars of local papers may be
>•f'̂ AAa riiJciQOfn6nt# *illoued to saa the Judgamen

(2) To be referred to the Reporter or no

3UDGEW£NT

/"Delivsred by Hon'ble Shri C.3. Roy, Member (Judicial).?

The Applicant joined as Librarian on casual basis

with HQ Technical Group CME, Delhi Cantt for the period

from 22.9.1969 to 21.1.1970. Thereafter, she was absorbed

against a regular cadre/of Librarian Grade III with all

India saruice liabilities in the same office. The

applicant was offered promotion to the post of Librarian
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^ Grade 11 and waa tran.fsrred from Qalhi to Bhopal

Pith effaot fro, 16th flirch 1984 as the post of

Librarian Grade 11 uas at the strottfrh of 3 £"E Centre.

Bhopal*

2. The applicant ,ade a reqoast for SITU promotion

at Delhi and expressed her InahiUty to move out of

Delhi due to family olrcumstances. Her husband Is

also stated to be uorkina In Delhi Administration
y.

and hence she was not uilling to #o to Bhopal.

3. The respondent No. 3 acceded to the request of

the applicant and ordered that the applicant will be

proforma posted to the CMC, Bhopal uith an insertion

io the or der that the applicant uill remain attached

to the Technical Group, till such time the post

of Librarian Grade II is authorised in the P£ of HQ

Technical Group, £"£ Delhi Cannt. Houever, for her

pay and allowances, leave and maintenance of service

documents etc. she remained on the strength of 3 £MC

Centre, Bhopal. Likewise, Shri A.P. Tyagi was also kept

at 3 £«£ Centre, Bhopal for duties on proforma posting

and for pay and allowances, leave and maintenance of

service documents etc. he remaingd attached with HQ
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Technical Group £«£ Delhi Cantt. accordingly und4r

instructions from higher authorities, £«£, Records.

4. It has also been averred that the grades of

Librarian i.e. grade in differtnt pay

scales uere analgenated into the single pay scale of

ite.1400-26U0 w.e.f. 1.1 .1986 and the post was redesig-

nated as Library Information Assistant. The applicant

is stated to have fallen sick and remained confined

to beo during August, 1992 and she alleged that she |
f

was being physically transferred to Bhopal in super

session of her earlier pxoforma posting notwithstanding

the merger of the grades lu/lll/ll of Librarians

without any justification whatsoever she alleges

malafides against Respondent No.5 as he wanted to

favour respondent No.6 with posting at Delhi. Hence,

the applicant has claimed the fallowing reliefs:-

(1) To quash the impugned order of rescinding
proforma posting No.3535/15/Ca/3 dated
6.7.1992 issued by the Commandant, LflE
Records, Secunderabad, as arbitrary, illegal
malafide, breach of pledge and ultravires
the Constitution of India;

(2) In view of relief at (1) above, direct the
respondents to post the applicant at HQ
Technical Group, Cl*l£, Delhi Cantt. Delhi
on permanent basis because the grades have
since been amalgamated and a new cadre of
Libri.ry Information Assistant has been created;

(3) Direct the respondents to release the
difference of emoluments between the rates
she Was paid (i.e. Shopal rates) and actu
ally she was entitled (i.e. the Delhi rates)
with 18^ interest;

(4) Award exemplary cost for this petition with
a further request to pass any other order/m. f w • I f w W V ww o«»»/ wviiwa.

orders or direction/diiections or grant any
other relief/reliefs aS deemed fit in the
light of the facts and circumstances of
the Case;

(5) To restrain the respondents fiom issuing any
movement orcier/relieving order in respect
of the applicant, though no such order has
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^ Deen receiuBO by the applicant till date and^^
release her salary withheld w*e*r* 3uly) 199?»

5. Oaring the arguments, the learned counsel

for the petitioner submitted that he is pressing only

claims (1) and (2) abowe and the rest aee given up*

6* The respondents have submitted their counter

affidavit. They have averred that the ai plicant

holds a transferable post. They have cited the case

of Mrs. Shilpi Sose Us. State of Bihar (aIR 1991 SC

582) wherein it is held that the Court should not

interfere with a transfer order which is made in

public interest and for administrative reasons unless

the transfer orders are made in violation of any

mandatory Statutory Rules. A Govt. servant holding

a transferable post has no vested right to remain

posted at one place or the other and he is liable

ro be transferred from one place to other. Transfer

oroers issued oy the competent authorities do not

' violate any of their legal rights. £ven if a
%

transfer order is passed in violation of executive
<

instrjctions or orders, the courts ordinarily should

not interfere with the oroer; instcao the affected

party should approach the higher authorities

in the Dep artment.

7. The respondents haud further stated that only

one Liorarian Grade III is authorised to HQ Technical

/i

Mrnmmm



V

V

Group OBlhi Cantt. The applicant was aoproved for

promotion to Librarian Grade 11 by the DPC. She was

ordered for posting to 3 £"£ Centre. Bhopal vide £fl£

Records letter No. 3i94/l4/lO/CA-III dat.d 27th August

1983 (Ann.R-A) to assume the appointment of Librarian

Gr.II as thgre was no post of Librarian Gr. II existing

at HQ Technical Group £WE Delhi Cannt for her

promotion. However, on her request the Head of Oeptt.

Army HQ issued instructions to £W£ Records for her proforma

posting to 3 £"£ Centre Bhopal as Librarian Gr.H and

attached her to HQ Technical Group £«£ Delhi Cantt, till

such time a Librarian Gr. II is authorised in the PC of

HQ Technical £P1£ which was under the process of revision.

EnC Records issued necessary order to this effect and

on racoipt of the said ord or, revised posting -cum-

promotion order from £«£ Records, HQ Technical Group EflE

issued necessary raovaraent order No. 2090/Pers. dated

24th March 1984. The casuali-ty to this effect is also

statid to be published in HQ Technical Group £"£ 00 Pt II

No. 2a/Ciu/l/84 datad 4th April 1984 under I

p 2843 Smt. Suksham Bala, - On promotion as Librarian
Librarian, Gd. Ill Gd. II proforma posted to

3 EI*i£ Centre, Bhopal and SOS
wef 16 March 84 (FN)
- Uill remain attached to
HQ Technical Group CMC Delhi
Cantt for dutias ,
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6* The applicant ha^l accepted the promotion of

Lidrarian Grade II and had never submitted any refusal

to accept the promotion. The P£ of HQ Technical Group

£fl£ Delhi Cantt. was in the p ocess of revision and

it uas recommended to competent edbhority i.e. Govt.

to upgrade the post of Librarian in Dec. 1991 but the

post of Librarian Grade HI uas not upgraded to Lib*"

Tarian Gr.II. In the meantime, the audit authorities

also objected the iiregular stay of Librarian Gr.II.

v/ Order No.2535/15/Ca*'3 dated 6.7.92 ^Ann .7) was issued

for pnysical movement of the applicant to 3 £ME Centre

Bhopal- The applicant uas also directed on 23,7.92 to hand

over charge to Shri A.P.Tyagi and re(jort to Adminis

trative Uing (Pars.Sec) on 25.7 . 92 with clearance

certificate to collect movement order for physical

movement but the applicant uas reluctant to hand

over charge and to collect movement order for her

to move to 3 £fq£ Centre Bhopal. Shri Rajan, learned

counel representing Shri Tyagi submitted that Shri

Tyagi has since joined in the s^ne post.

9. The applicant has not accepted the telegrams

sent to her through the postal authorities, when

movement orders uas got posted at the door of the

residence of the applicant, her husband lodged a

complaint uith the police station stating that his

wife was not residing with him.

S

ijpf ^4.4^.
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Yy 10. Ue have heard the learned counsel for the appli-

cant Shri O.C.Vohra and the learned counsel for the

respondents Shri n«L*Uerii)a and Shri Rajan for res"

pondent N0»5 and perused the records.

11. After going through the records we found that

the post of Librarian Grade II being not available

at Delhi Cantt HQ Technical Group CnLt the applicant

Was given Grade 11 post of Librarian on the basis of |

^ '

proforma posting at Delhi while despondent No.6 was

^ relieved at Bhopal. Since there was an. audit ob

jection, the respondents ueie exercising their nind

to set right the matter from March, 1992.

12. In the process the respondents allowed the

applicant to continue et Delhi for more than eight

years in this post. Further the petitioner has been

continuing at Delhi even prior to February 1992

in one capacity or another. Since 21.2.84, the

applicant is positioned in HQ Technical Group LME

Delhi Cantt. on promotion as Librarian Grade II

till such time the post of Librarian Grade II

is authorised at Delhi.

13. The post of Librarian Grace III u^s existing

in the HQ Technical Group EME Delhi Cantt. at the

time of promotion of the applicant to the post of

Librarian Grade II. The applicant was approved for

proforma promotion to the post of Librarian Grade II



V

-6-

at HQ Technical Groc,; DIE, Oelhi Caott and attached to

Oelhi Cantt. office till the post of Liorarian Gr.IIl

ia upgraded. This upglaoation of the though proposed

did not take place for want of approval.

14. The applicant *8 pro form a posting at Bhopal and

retention at Oelhi, drawing salary against the post

at Bhopal and respondent No.6 proforma posting to Delhi

but retention at Bhopal and drawing his salary against

the post at Oelhi has been objected to by the audit

Oepattmente

In view of this the respbddents were compelled to

exercise their mind in orcer to get over this audit

objection as stared supra right from February, 1992,

But the applicant has been referred to the redesignation

of the posts in Grade II ano Grade III as Librarian

Information Assist-nt in the pay scale of 8s.1400-

2 500. In the changed situation, she wants that she

should be retained in Oelhi as the pay scale of the

post in Oelhi and in Bhopal is now the same, Accorcdingly,

she requested for retention at HQ Technical Group EP!£

OelhiCantt, by rescinding prcforroa arrangements. Her

request has however to be considered in the administrative

exigencies and public interesst. She sought a- personal

interview with the Head of Department which was not

acceded to# On IBth Duly 1592 itsel f t he Oelhi office

raised objection and asked the applicant to interview

with OG, EnE and also asked respondent No,6, Shri A.P.

Tyagi, to report for duty at the Headquarters office
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physically on 15th Duly 1992 in compliance of the order dated

6th Duly 1992.

15. Therefore, it is a cijestion of pure and simple transfer

from Delhi to Bhopil. It is pertinent to mention that

respondent No.6 has already joined Delhi office arii there is no

posts for the petitioner at Delhi. In view of the audit

objection even by 23rd Duly 1992 the protection of proforma

posting of the applic n t as Librarian Grade-II and in respect
0

of Shri A.p. Tyagi, (R-5) as Librarian Grade-Ill had been

uithdraun by the higher authorities. Therefore, there is no

alternative except for the applicant to report for duty

to 3 LnC Bhopal*

16. On 24th Duly 1992 the applicant applied for two days medical

leave. Subsequently, she had applied for medical leave from

27th Duly 1992 to 14th August 1992. In vleu of her medical

leave, the rtsp^ndents uere inconvenienced for handing over and

taking over charge and verification of the Library records. When

the applicant applied for rescinding the proforma posting order,

it Cannot be denied that she uas not auare of the transfer order.

Besides, the respondents had also served communication by

registered post which could not be served as per the endorsements

of the postmen at the registered letters. In spite of clear

instructions she did not repcrt for duty at Bhopal. So, there

is effective substit ted service of transfer ccder.

17. Besides, she was also given telegrams and registered letters

and a notice of transfer was also affixed on the door of her

house which was also reported by her husband to the police.

•••10...
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18. Thertjfore, we are unable to perauade ours^H/es

that the applicant is not auare of her transfer orciers.

Her obtain-ng a status-quo oraer from this Tribunal

dated 3.9,1992 will not give any protection to her

because on the same .day when the status-quo was ordered

by this Tribunal she was actually on medical leave.

It may be noted that she stood transferred, movement

order was issued and respondent No.5 has,already

joineo here and there is no post vaCant in HQ Tech

nical Group, £n£ Delhi Cantt. The other ficts raised

in the OA are not germane to reliefs No.(1) and (2),

19. In Gujarat State Electricity Board us. Atroa

Ram Sufegomal Poshani (AIR 1989 SC 1433), the Supreme

Court has held that on being transferred a person

should join the place of duty and then make a

representation. Here this applicant has not joined
the place of duty but made representations.

20. In Kirti Niyas Case (1909 SC(LS) 471) Vs. UOI
the Supreme Court heldH uuuii neiG that a transfer can be inter-

d, th. Trldun.1 uhen th. fact, and circumstances

on raccrds clsarly indicate discrimlnatdon. arbitrari

ness and unfairness in transfering a public servant

from on. pi.ce to other, transfer orOers are liable
to be clashed. Their Lordships of the Supreme Court
held that transfer i, an incident of service.

•ib

\
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21 • The transfer orders sent by the respondents

to the applicant were not e\/en acknouledged by the

applicant and the applicant is reiterated that

those kjere not at all received by her uhereas at

one place her husband has himself ackoouledged that

the order is pasted on the house in his police

complaint, besides registered letters and telegrams.

22, Since ue hold that this is a transfer in

public interest, ue do not find any justification

for our interference in the matter. It is for

the respondents to take a decision aS per rules

as to hou to treat the applicant's pa riod of leave

and pay the arrears of her salary to her as per

rules and further consider her retention in

view of her husbano and family being stationed

at Delhi.

23. The OA is dismissed as above uith no orders

as to costs.

.K.

lember ^AOtnn.) '
(C.3. Roy)
Member (5)


