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IN THE CENTAML ADMINISTRATIVE TRIBUNAL
* PRINCIPAL BENCH .
NEW DELAT
* %X

0.A.No. 2154/92. Date of decision /Q‘ 5 73

Shri Naveen Kumar .o Applicant
Aggarwal,

Union of India .o Respondants
and Others.

CORAM:

The Hon'ble Mr, N.V. Krishnan, Vice~Chairman (A)
The Hon'ble Mr, B.S. Hsédo, Member (Judicial)

For the Applicant oo Shri S.K, GJ;ta, Caunsel.

For the Respondents ., Shri m.L., Verma, Counsel.

(1) Uhether Reporter of lecal papers may be
allowed to ses the Judgement 7

{2) To be referred tas the Reporters or not ?

4 U 8 & € B &£ 8 3 %

[fbelivared by Hon'ble Shri B.S. Hesgde, Member (J)_7'

By this application filed under Section 19

of the Administrative Tribunals Act, 1985, the
apgplicant h-s.prayod for a directiqn to set aside
the order datad 30th April, 1991, uwhich is at
Annexure A-1, removing the applicant from the

post of Inspsctor and also the order dated 29,8,1991,
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which is at Annexure A-2, passed by the Appellate

-2-

Authority and also direct the respondents te treat
the applicant to be deemed in service with affect from
29.4.1991 and grant all consequential benefits includ-
ing salary and seniority etce.
2. I The case of the applicant here is that he
joined the office of the respondents in the year 1979
and at the relevant time i.e,  on 27=10-1389 he uas

Sy pested as an Inspecter at A-ttari Road Custems Station,

Amritsar, He also states that at the relevant time

i.ee ONn 27=10=1989 the applicant Mas under the orders
of transfer to Delhi Collectorate. He states that the
nature of duty of the applicant was to prepare gate
passes for the incoming passengers to the Arrival Hall f
going for custems clearance and te cellect gate passes
of the outgoing passenger cleared by the Customs Officers
from the Departure Hall te Pakistan, He further states
that on that day he was present at Joint Check Pest{JCP)
from 1000 hrs to 1130 hrs.and thereafter as per the
Vzgﬁlfé“’/// direction of the Asstt.,Collecter incharge, he collected
‘ the typed message from the Pakistan Customs and u@nt to Main

office of the Land Customs te hand over the same to
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the concemed Agsistant Collector Incharge cof the Station.
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He was also directed to put up his relieving orders in the
concerned file and then to return to the place of posting
at about 1330 hrs. In his absence, the sepoys.Shri Baljit
Singh and Satish Kumar were performing the duties of

the applicant. After 1600 hrs. on the saic date he was
busy uithv his relieving formalities in the office of

the Land Customs Station. At about 1730 hrs.he was
called by the Assistant Cellector(Preventiwe) Custems,
Amritsar ano was orally asked whether he had -any
knowledge regarding some seizure effectedc by the
Preventive S¢aff and the required enquiry was made

by the Superintencent(Preventive)Customs House,Amritsar
in t he presence of Agsistant Cellectof(f-‘reventive),
Amritsar. The appilicant cenied any knouleige of the
iliicit removal of the seized goods ano stated that

at the time of the incicent he was not present at the Joint
Check Post. Nevertheless, he was kept unuer suspension by
the 4th Respondent vide order o ated 7-11-1989 which is
marked as Annexure A=5,

3. The applicant also states that the responaents

vide their Memoranaum dated 31-1~1990 issued charge-sheet

to him which is at Annexire A=6, which contains
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list of documents, st;ﬁements of Mohd,Yusuf,Shri
Paramjit Singh Pamma Coolie, Smt,Hamsari Begum,
Satish Kumar and Baljit Singh etc. On receipt of
the charge-sheet, the applicant submitted his reply
dated 24~3-1990 denying the charges, which is at

Annexure A=7,

4, The respondents directed the applicant te
attend preliminary hearing on 24-7-1990 at Jallandhar
tpough his headquarter under suspension was fixed at
Amritsar vide the memo,at Annexure A-8, Houwever, on
account of medical arounds, the applicant was not

able to attend the preliminary hearing and furnished

a medical certificate and sousht for an adjOUTment for

& month, which is at Annxure A=9,

5. The respondents appointee Shri Y.D.Bansga,
Assistant Collecter as Inouiry Officer and he fixed
the next date of hearinsg on 16-8=~90 rojecting the
prayer mad€e by the applicant, He further states, that

against that direction the applicant sent a letter

dated 30—7-90 to the respondents who in turn questioned

his leaving the headquarter without prier permissien
whieh is at Annexure A-10, Therefore, the applicant

sent a letler dated S5«B8-1990 which is at Annexure A=11

for a period of six months, As against that letter,
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stating that he had not been paid subsistance allouance
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the respondents vide their letter

dated 18-4-1990, wnich is at Annexure A=12,
stated that since Hc did not attend office,
accoréingly, he was not paid subsistence

allouance,

6. The applicant informed the Inquiry

Officer on 3-8~90 and 10-8-1990 that sue to

his illness, he coulé not attend the Inquiry

and denied the charges, 0On 12-9-1990 and
20-9f1990, Inquiry Officer, directed the
respondents/Presenting Officer and documents
contained in Annexure A(III) te the charge=-

sheet Annexure A= may be brought on fecords a3
exhibits, But the applicant, through his defence
assistant raised obje&tinn that the documents
could ke brought on record only throush witnesses
or its author to establish its genuineness,
Nevertheless, the Inquiry Officer went ahead and
acceded to the request of the Presenting Officer
and took the statements on records, He further
contended, tpat the presence of these witnesses
during the course of enquiry was necessary te
ascertain the truth of the matter and the statement
recorded behind the back of the applicant is not
valid, Further, he contends that a falec-casa
hasbeen foisted against him and an afffdavit

has been filed by one senior Superintendent of
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Police in the High Court in a Writ Petition No.2127/90
against the applicant in the matter pertainins te
COFEPOSA under Section 3(1) of the COFEPOSA Act,

ttigh Court, by its order dated 9-4-91 quashed the
order of detention dated 6-3-1990 vhich is at
Annexure A=15, Despite the same, ;;e Inquiry Officer,
'by his order dated 31-10-90,proceeded with the
enquiry and passed an ex-parte order without any
information to the applicant, therefore, he alleges

that the enquiry cannet be considered as just and

reasonable,

e Against the findinas of the Disciplinary

Authority, the applicant preferres an appeal i.e

against the order of removal passed by the Disciplinary

Authority on 30-4-1991,,Houever, the Appellate
Autherity, rejected the appeal and confirmed the
order of the Disciplinary Autherity, Thersafter,

he filed a Review Petition be fo re responcent Ne.2,
which is still pendins, As he did not get relief from

the respondents, he has filedthis petition challensing

the removal order,

8. The respondents have eenied the various
contentions raised by the applicant and reiterated

that the orders passed by the respective 5uthorities

are valid and correct. The main stand of the respondents

was that despite repeatesd opportunititiss given

to the applicant, he did not care to attend

LR ]

the enquiry
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proceedings, which, on perusal of the records,
we find that the said stand has not been
substantiated, Even assuming that the medical
certificate furnished by the nppliclnt is not
acceptable to the Inquiry Officer, it was open
; te him te direct the applicant to furnish
the medical certificate in the prescribed
manner which was not dene, The applicant
i _ | has specifically stated that during the course
of enquiry, the Inquiry efficer relied upon the
% statement of those persons whe did not
participate in the departmental enquiry which
has not been cpntrnvertai by the respeﬁéents.
Regarding his absence at the particular time,
the stand taken by the respondents is vasue by
stating that as per duty roster he wvas supposed

te be present at the place of his duty and ne
mention about the fact that he uvas directed

by the Assistant Cellector cencerned to deo some

Y other work in some other place. Since the anplicant

did not cooperate in the departmental enquiry,
the respondents had tg precesdto pass ex-parte

order and come te the conclusion,that the

e
charges levelled against him/provcd beyond doubt,
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9, The respondents, intheir counter, cenceded that
the apnlicant was asked to prepare the reliesving order
but, however, keeping in Qieu of the seizure, the same
could not be issued. In their counter, Para 4(xiv), the
respondents have conceded that since the applicant did
not attend the enquiry, the statements recorded at the
time of preliminary enquiry were taken on records by the
Inquiry Authority and those statements were relied upon
and were brought on records,

10, As stated earlier, the said witnesses have not been
cross-examined by the applicant and neo intimation was
given to him about the same. Similarly, in para 4{(xvii)
of the counter, ths respondents conceded that the statas=-
ments of Satish Kumar, Baljit Singh, Surinder Singh and
Amar Singh were relied upon but they uerenot callasd as
witnesses, They only said that it is the discretionary
powers of the Inquiry Officer not to call the witnesses
at the departmental inquiry, statements given by the wit-

nesses is based on documentary proof, In the instant case,

z&%ﬂﬂé_——””thosa witnesses were not examined/cross examinead by the

applicant and the statements given during thepreliminary

enquiry were taken on records which, prima facie, is not
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in accordance with the rulss.

11.  Ue have had the benefit of hearing, in details,

the counsel of both the sides and we have carefully
/aiven

perused the records and four anxious consideration

to the rival contentions made therein.

12 The short point for consideration is that whether

the inquiry was carried out in accordance with the lau

and the orders of removal passed by the Disciplinary

Authority vide dated 30.4.1991 which was further confirmed

by the Appellate Authority vide dated 29,3.1991 ars

justified ‘ofn the facts and circumstances of the case.

13. At the outset, on perusal of records, we notics

that the findings of the Inquiry Officer's Report suffers

from many infirmities, not an account of proceeding  ex

parte, but becausa the Inquiry Officer had not taken into

consideration the vital information required for him to
arrive at this conclusion, It is apparent, that the
Inquiry Officer had taken into consideration extranegus
circumstances for holding the applicant guilty of the
charge, which .. on the fact of is,cannot be sustained.
During the course of preliminary hearing on 20.9.1990
the applicant had raised an ebjsction that no document

can be admitted as an evidence uithout/ relevant witness
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or its author, Despite the same, the Inquiry Officer

has not given any heed to such objecticn while bringing
the listasd documents on recerd as exhibits, which is
against the very concapt of disciplinary gnquiry and
also against the rulss of natural justice; thirdly, on
perusal ef the records, ue notice 'though the hsaring
took place ten times, out of which five times, the
applicant did not receive the notice of hearing, three
times, the applicant was present and raised certain
procedural anomalies, two times, thes date of hearing
could not take place due te Bund and administrative
reasons, and the remaining two hearings, the applicant
had indicated his inability to attend the hearing on
account of his illness for which he had adducad medical
certificata:. £ ven assuming, that thes medical cartificate‘
adduced by the private practitioner is not acceptabla

in that case it is incumbent upon the Inquiry Officer to
inform the applicant to produce medical certificate from
the relavant source if it is required as per rules, such
is not the case here. On tha other hand, the Inquiry
Officer without any plausible explanation suo moto rejected
the certificate submitted by the applicant and no notice

was given to him. Therefore, keeping in viaw of the
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above~factors into consideration, it is apparent
that the rules of naturasl justice were observed
more in breach than in compliance, hence, we are
satisfied that the entire inquiry proceecings is
required to be quashed asit was not carried.on in

accordance with law.

13, Normally, the findings of the Inquiry

Officer must be based on evidence add-uced during
the Inquiry. Regarding evaluation of oral testimony,
the evidence has to be taken and weighed together
including not only what was said and who said it

and was consistent with the normel probabilities of
human behaviour, No material from personal knowledge
of Inquiry Officer bearing on the facts of the case
which has not appea¥ed either in the Articles of charge
or the statement of allegations or in the evidence
adduced at the enquiry against which the accused
Qovernmant servant has had an opportunity to defend

himself shoulc be imported into case,

14. In the instant case, it is clear from
the events that the enquiry was concluded in a
peremptory and superficial manner taking into
consideration extraneous documents; such as ;
(i) firstly the statements of Sh,Chand Beg, Mohd.Yusuf,

Hamsari Begum and Paramjit Singh which were recorded

at the stage of prgliminary inquiry to form opinian
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as to whether there was a prima facis case to

proceed against the applicant were taken into
consideration treating the same to be true,The
applicant had no opportunity to test the veracity
of the statements of those persons by cross=
examining, Therefore, those statements could
not be raised against the applicant to form the
basis of the findings of the Inquiry Officer which
is arbitrary and contrary to lauwj secondly,
the statements of Shri Satish Kumar,Baljit Singh,
Amar Singh and Surinder Kumar (All Sepoys) dated
27-10~1989 appearing in the list of documents
(Annexure A=3) uere discussed and relied upon by
the Inquiry Officer, but they were neither listed
as witnesses in the list of witnesses (Annexure A-4)

nor examined in the presence of the applicant,

18. Further, we are concerned with the order
of the Appellate Authority dated 29-8~7991 i.e,
Annexure A-2, The Appellate Authority has relied on

statement recorded before him by certain officials
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who deposed before him in regard to certain circumatanceé

referred to by the applicant in his appeal,In fact,
the Appellate Authority summoned Mr,Yadav and
Mr,Arora and reccrded their statements behind the
back of the applicant without giving the applicant

reasonable opoortunity to cposs- examine fthem

g
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while rendering his decision dated 29-8-91, The
normal practice in such cases is that the applicant
should have been given an opportunity to test the
veracity of the witnesses whose statements have been

recorded and relied upon by the Appellate Authority,

16. The Applicant has taken a specific ground
to this effect in ground 'F' and in reply, the ‘
respondents have hot controverted £his ground, On
the other hand, the Appellats Authority e b
that he had examined the aforesaid t wo officials to
ascertain the truth and did not state anything about
non-cross examination of the uwitnesses by the
applicant, There is, thus, a clear violation of
principle of natural justicq in the present case

and the Appellate order, is therefore, to be

quashed,

17 In the conspectus of the racts and
circumstances of the case this application has

merit and is to be allowed,

184 We, therefore, allow this 0.A, and quash
the inquiry Proceedings asyell as theg impugned
Annexure A-1,order dated 30=4=91 of the disciplinary

authority and the impugned annexurs A=3 order

A

dated 29-8-91 of the appellats author ity and

direct the respondents to reinstate the applicant

within one month from the date gor receipt of this
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order and give him, inaccordance with the
provisions of lauw, the consequential benefits
regarding pay and alloQances for the period for
which he has remainad‘out of service as a

consequence of the impugred annexure A.1 order

till he is nou reinstated,uwithin three months f rom -

DN

the date of his reinstatement, We make it clear

that this judgement shall not stand in the uay

of the respondents from resuming the disciplinary
proceedings asaiést the applicant, if so advised,

within three months/From the date of receipt of |
this order, from the stage reaehed when the i
applicant filed his reply vated 24-3-90. to the

annexure A-5 memorandum of charges,

19. This OeA. is accordingly disposed of with

no order as to costs,

B ecran ke
(B.Se HEGDE) : NoVe KRISHNAN )
MEMBER (J) VICE CHAIRMAN(A)




