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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

199

O.A.NO. 2133/92. DATE OF DECISION

SHRI R.C. riANCHANOA, Petitioner

SHRI SUHYA KANT, Advocate for the PetitioDer(s)
Versus

UNICN OF INDIA A 0TH£R3 Respondent

SHRI P.P. KHURANAy Advocate for the Respondent{s)

CORAM

The Hon'ble Mr. B.S. HtGOE, WEMBCR (JUDICIAL)

The Hon'ble Mr.

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

/"•slivered by Hon»ble Shri B.S. Hegde, MembBr (Judicial)^

Tha applicant has filed this application under Section

19 of tha Administrative Tribunals Act, 1985 praying for tha

follouing reliefs

(1) To quash the orders dated 29.8.1991 and

27.2.1992 issued by the Director of Pension,

(2) To direct the respondents to fix the

pension of the applicant on the basis

of his salary as he was drawing from the
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borrowing departmont ae wail as throughout

the leave period in the acale of lli«5100-

150-5700.

(3) To pay the arreara of difference of pension

amount with interest.

2, The apolicant joined Central Government Service

on 11.7.1952 and after having worked in various capa

cities in the Central Public Uorka Department, he was

promoted as Senior Architect in the scale of fc.1500—

2000 with effect from 23.10.1972 and was drawing a

basic salary of Ai. 2,000/- . The said post was assigned

a new scale of ib. 3700-5000 on the recommendation of

the Fourth Pay Commission with effect from 1.1.1986.

The applicant was appointed as Chief Architect, Design

Cell, ninistry of Urban Development with effect from

23.10.1984 on deputation from his parent department

in the pay acale of lb. 5100-5700 on the basis of the

Fourth Pay Commission recommendations and his basic

pay was fixed at Ai. 5250/- with affect from 1.1.1986.

After serving for nearly five years on deputation he

was reverted on 31.5.1989 to his parent department

i.e. Central Public ti/orks Department vide order dated

8th nay, 1989.
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3, The applicant instead of joining hia parent

departwant on raweraion aada an application for grant

of aarnad laava for four aontha with affact froa U6.

1989. Howawar, ha uaa granted only 58 days aarnad

laava vido ordar dated 9«6*89«

4, The Learned Counsel for tha applicant aubmits

that on account of hia ill-haalth, the applicant reaainad

on aadical leave w.a.f. 17.7.89 to 11.2.90 which was

duly sanctioned by tha coapatant authorities i.e.

Ministry of Urban Oevelopaent and tha O.G.U.» CPUO.

Further on his request, the applicant raaainad on

earned leave together with coamutad leave on Medical

grounds upto 31.8.1990. Ha further subaitted that dur

ing tha entire period of leave, the applicant was

sanctioned leave salary at the rate of ft* 5700/— p.a.

as adaissible under tha rules on tha basis of last pay

drawn before procetKling on leave. Tha applicant

retired froa service on superannuation on 31.8.90.

5. The main contention of the applicant is that

he could not Join his parent department on reversion

on account of his ill-health and ha reached tha supera

nnuation while on leave. Though ha was drawing a pay

of lb. 5700/- p.a. while on leave, hia retired benefits

..arti'rC.r
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havtt basn cowpletad on tha basis of hm 5»000/* his

basic salary in uttar disragard of tha axprass
/

provisions contsinad in tha rulas. Accordingly, ha

challangad tha ordars of tha respondants vida lattar

datad 29*8«1991 as wall as 27.2.1992 raspactivaly

raj acting his contention to rafix his pansion on tha

basis of lb. 5700/>,

6« Tha raapondants, in their reply, have stated

that tha officer retired on 31•8,1990, the average

anoluoanta for pension purposes have been worked out

on tha basis of substantivs pay over tha period of

last 10 Months i«s» K11,89 to 31«8«90. Since t^a

officer was on leave during this period for which

leave salary was payable, tha average aooluoanta ware

calculated with refarenca to pay which he wou^d have

drawn but for being on leave vida note 2 below Rule 33

/

of tha CCS (Pension) Rules, 1972* Accordingly, tha

applicant's pansion has bean calculated on tha basis

of avaraga anoluiianta by taking into account his pay

as Senior Architect, Tha petitioner's grievance is

that his pension nay be fixed by taking into account

the enolunents of his pay which ha was drawing while

working on deputation. His raquast was not agreed to

by tha Oepartnent of Pansion, Further, they contend
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that tha banefita of aaoluMants drawn in highar poat

can ba givan only if it ia cartified that tha Goaarn-

aant aervant would have continaad to hold tha higher

appointment but for hia proceeding on laava. Aa auch,

tha requeat of tha applicant to take into account tha

amolumenta of hia pay while ha waa on deputation could

not be agreed to,

7, In the light of the above avernaant, the quaa-

tion to ba aaen here ia whether rule 33 or 34 of tha

CCS Penaion Rulaa would ba applicable to tha facta of

thia caaa. Content of rulaa 33 and 34 are reproduced

bdLow

• 33. CWOLUntPTS

The axpraaaion "aaolumanta" aaana pay aa

defined in Rule 9(21 of tha Fundaaantal Mulea (including
daarnaaa pay* aa detarained by tha order of tha Govarnmant

iaauad from tiaa to tiaa) which a Covarnaent earvant

waa receiving iaaadiataly before hia ratiraaant or on

tha date of hia death.

ROTE 1- If a Govarnaant aervant iaaadiataly before hia

ratiraaant or death while in aervice had bean absent

from duty on leave for which laava aalary ia payable

or hawing bean suapended had baan reinstated without

forfeiture of service, tha aaoluaanta which ha would have
I

drawn had ha not baan absent from duty or suapended

shall ba the aaoluaanta for the purposes of this rule:



Provided that any increase in pay(other than the

increment referred to in Note(4) ^jhich is not actually drawn

shall not form part of his errolum nts.

NOTE 2- ahere a Gov-rnnent servant imrnediotely before his

ret ire .-rent or death while in service had proceeded on leave

for vtiich le ave salary is p ayable after having held a highe

appointmen-: v/h ther in an officiating or tenporary capacity,

the benefit of emoluments dravn in such higher appointment

shall be niven only if it is certified that the Government

servant vould have continued to hold the higher appointment

but for his proceeding on leave.

NOTE 3- If a Government servant immediately before his

retirement or death while in service had been absent from

duty on extraordinary leave or had been under suspension,

the period wliereof does not count as service, the emoluments

w^ich ho drew immediately before proceeding on such lea'/e

or being placed under suspension shall be the emoluments

for the purposes of this rule".

"34, Average emoluments

Average emoluments shall be determined with reference

to the emoluments drawn by a Government servant during the last

(ten months) of his service .

NOTR-l - If during the last (ten months) of his service a
Ga^/ernm«nt servant had been absent from duty on
leave for which leave salary is payable or havin-^
been suspended had been reinstated without forfeiture
of service, the eaxjluments which he would have
drawn had he not been absent from duty or suspended
shall be taken into account for determining the
average emoluments".

r
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8. In thi# connection the applicant in his

rsprsssntation dated 25,7,1991 has brought to the

notice of the reepondenta that in view of 0*n,

dated 30.12.1983 which preecribes the manner aa

to what ahould be the average emoluments for

tha leave period prior to retirement without

return to parent Oepartment while on reversion

from deputation* It provides that "in such caees»

the emoluments for the leave period for the purpose

of calculating retirement benefit should be taken as

what they would have been, had he not been absent

from duty from the post he was holding under the

borrowing departmentt before he proceeded on such

laave** Although the said 0*n« covers the cases

of those deputationistsy who while under orders for

reversion to their parent depertment (where the pay of

the post might be different) gives notice to seak

voluntary retirement, it is felt that the same treatment

has to be extended to those retiring on eupsrannuation

on similar grounds, in keeping with the spirit of the

orders. Tha G.I., n,F* 0.«.Mo. 13(1)-E V/71, dt. 12.2.71

clearly indicates as to what should be tha emoluments
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for rotlrononk bonofifes in caaa of doputation fro*

Centra to Stata. It providaa that pay drawn by a

daputatloniata during auch period ahouXd ba counted

in full for pension*

9, The contention of the applicant is that rule

33(2) would not ba applicable in this case* The

question of getting a oartificata froa the coapatent.

authority froa his borrowing dapartaant does not arise

as ha had bean rswarted as on 31*5*1989 on account

of the abolition of the said astablishaants and ha

could not join his parent dapartaant on account of

his ill-haalth and had to raaain on leave which was

a co-incident* It is an adaittad fact that ha had bean

drawing the higher pay while he was on leave and there

is no dispute that ha was drawing Ri* S700/- tan aonths

before his ratiraaant* Ha further contends that rule

33(2) is not relevant in this case before it is intended

to ba applied only in those cases where Govsrnaent ser

vants are proaotad teaporarily against leave vacancies

or those who would gat proaotion for short duration

within their own dapartaant* It cannot be applied to

the situation where the officers work on deputation on

higher scale for a good number of years etc* In an



-9-

idsntical provision axists in raspact of All

India Sarwicaa balou Rula 2(l)(a)(aa) Oeath-

cuiivRatlraisant Banafit Rulaa, 1958 whata tha

tara avaraga 4«olui»Bnt aaoluaanta* aaans tha

avaraga of tha anoluaanta drawn by a aaabar of -

tha aarvica during tha last tan aontha of his

aarvica whila a cartificata has not baan insisted

upon while deciding the case of ratiraaant of a

aanbar of All India Sarvicas in similar circua-

atances.

I have heard tha arguenants of both tha

counsel and peruaad tha plsadinga and records*

Tha question to be seen hare is that in tha facts
V •-

and circunstanoaa of the case whether tha rules

33(2) or 34 of CCS Pension Rules would be applicable

to the facts of this case* In the light of the above

avarnmant» I an convinced that tha caae under review

prina facia does not cons within tha purview of rula

33(2)* In that event of tha natter it should fall

under rula 34* It is an admitted fact that ha

had drawm tha scLUila of %• 5700 whila on leave from

the borrowing department till his retirement. Rula

34 clearly stipuls'-tea that if during tha last 10

months
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I

nontha of his sarvica tha Govarnnant aarvant ia abaant

fron duty on laava for which laava salary ia payabla*

tha aaolunsnta that ha would hava drawn had ha not

baan abaant fron duty shall ba takan into account for

datarnining tha avaraga anolunanta atc« Rula 34(4) of

Suany*a Panaion Conpilation of CCS Panaion Rulsa reads

aa follows t-

I
* Conputation of avaraga snolunanta for tha

pariod of laava prior to ratiranant without

raturn to parant dapartnant whila on ravanion

fron deputation. - Tha procedure for deter

mining the amolumanta and avaraga anolunants

for purpose of panaion under tha Central Civil

Sarvicaa (Panaion) Rules, 1972, has bean laid

down under Rules 33 and 34« Tha position in

raspact of Government aarvanta who ia on depu

tation to the Armed Forces or foreign aervica

w or on deputation from one Dapartnant to another

in this regard has also been clarified vide

Notes 6 and 7 below Rula ^3 ibid. Tnere ia,

however, no provision as to what should be the

pay for computing the avaraga amolumanta in

raspact of daputationiat from one Dapartnant

to another, who while under orders for reversion

to parant Department instead of joining duty

under parant Department (where tha pay of tha

post might ba different) gives notice to retire

voluntarily and also applies for laava co-tarminpa

with tha pariod of notice* It has baan decided
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that such caaaSy the enolunante for the leave

period for the purpoee of calculation of

retireiiient banaflta ahould bo taken ae what

they would have bean, had he not been ebaent

fron duty from the poet he uae holding under

the borrowing Department before he procaadad

on euch leave***

11, In the light of the above, X am aatiafied that

the matter under review would equarely fall under rule

34 and it ia the deciaion of the Government thdt euch

caaaa will have to be dealt with under rule 34 and not

under rule 33(2) aa contended by tha reepondente in the

inetant caee* The question of eeaking voluntary retire"

ment doee not ariee. The leave applied for hae bean

aanctionad by the competant authoritiae,both earned

leave, madlcal leava and commutation leave and it ia

the undiaputsd fact that ha had bean drawing the pay"

ecala of h* 5700 which he wae drawing tha aame from

the borrowing department till hia retirement. In

that eventof the matter, there cannot be any doubt

that hia caaeaquarely fall under rule 34 of the CCS

Psnaion Rulea,

12, In the conapectua of the caaa, I hereby quaah

the ordaie dated 29,8.1991 as well aa 27.2*1992 issued

by the Director of Pension and direct the reepondente,

eepecially respondent No, 3, to refix the pension of
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of the applicant kaeping in view of the salary

drawn by bin while on leave before retirement

i.e. Rs. 5700/-. Difference of pension, if any,

may be paid to him as early as possible preferably

within a period of three months of the receipt of

this order. The O^A. is allowed with no order as

to C OS ts.

....(B
nCPeCR (3UDICIAL)




