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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

CAT/772

199

0.A.NO. 2133/92, DATE OF DECISION /2. & 7993
SHRI R.C. MANCHANDA, Petitioner

SHRI SURYA KANT, Advocate for the Petitioner(s)

Versus
UNICN OF INDIA & OTHERS Respondent

SHRI P.P. KHURANA, Advocate for the Respondent(s)

CORAM
The Hon'’ble Mr. B.S. HEGDE, MEMBLR {(3JUDICIAL)

The Hon’ble Mr.

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?
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I_UD G EMmENT

[ Delivered by Hon'ble Shri B.5. Hegde, Member (Judicial)_/

The applicant has filed this application under Saction
19 of ths Administrative Tribunals Act, 1985;praying for tha
following reliefs :- .
W/ " (1) To quash the ordersdated 29.5.1991 and .
27,2,1992 issued by the Directer of Pension.
(2) To direct the respondents to fix the
pension of the applicant on ths basis

of his salary as hs was drawing from tha
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borrowing department as well as throughout

the leavs periocd in the scale of R.5100~

150-5700.

(3) To pay the arrears of differencs of pension

amount Qith interest.
2. The apolicant joined Central Government Service
on 11.7.1952 and after having worked in various capa-
cities in the Central Public Works Department, he was
promoted as Senior Architect in the scale of W.1500=
2000 uwith effect from 23.10,1972 and uas drauing a
basic salary of f. 2.000/-‘. The said post was assigned
@ new scale of R. 3700-5000 on the recommendation of
the Fourth Pay Commission with effact from 1,1.1986.
The applicant was appointed as Chief Architect, Design
Celi, Ministry of Urban Development with effect from
23.10,1984 on deputation from his parent department
in the pay scale of R, 5100-5700»on the basis of the
Fourth Pay Commission recommendations and his basic
pay was fixed at M., 5250/= with effact from 1,1.1986.
After serving for nearly five years on deputation he
‘was reverted on 31.5.,1989 to his parent department

i.e. Central Public Works Department vide ordsr dated

8th May, 1989,
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3. The applicant instead of joining his parent
department on reversion made an.lpplication for grant
of aarnéd laave for four months with effect from 1.6
1989. Houever, he uas granted only 58 days earned
leave vide order dated 9.6.89.
4, Thy Learned Counsgl for the applicant submits
that on sccount of his ill=-health, the applicant remained
on medical leave uw.e.f. 17.7.89 to 11.2.50 which was
duly sanctioned by the competent authorities {.a.
Ministry of Urban Development and the B.G.W., CPWD.
Further on his request, the applicant remained on
earned lsave together with commuted leave on Medical
grounds upto 31.8,1990. He further submitted that dur-
ing the aptira period of leave, the appliéant vas
sanctioned lesave salary at the rate of M. 5700/- p.m.
as admissible under the rules on the basis of last pay
draun before proceeding on laave, The applicant
retired from servig§ on superannuation on 31.8.90,
Se The main contention of the applicant ia that
VhWP/' he could not jgin his.parant department on reversion
on account of his 111-ha;1th and he reached ths supera-

nnuation uhile on leave. Though hes was drauwing a pay

of B. 5700/~ p.m. while on leave, his retired benefits
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have been completed on the basis of ®. 5,000/~ Pis
basic salary in utter disregard of th, exXpress
provisions contained in the rules. Accordingly, he
challenged the orders of the respondents vide letter
deted 29.8.1991 as well as 27.2.1992 respectively
rejscting his contention to refix his pension on the
basis of M. 5700/-,

6. The respondents, in t heir reply, have stated
that the officer retired on 31.8.1990, the average
smoluments for pension purposes have been worked out
on the basis of substantive pay over the period of
last 10 months i.e. 1.11,89 to 31.,8,90. Since the
officer was on leave during this peiiod for which
leave salary was payable, the average emoluments uere
calculated with reference to pay which he would have
drawn but for being on lsave vide note 2 below Ruls 33
of the CCS (Pension) Rules, 1972. Aeoordin;ly, the
applicant's pension has been calculated on the basis
of average emoluments by taking into 'account his pay
as Senior Architect. The petitioner's grievence is
that his pension may be fixid by taking into account

the emoluments of his pay which he was drawing while

working on deputation. His rsquest was not agreed to

by the Department of Pension. Further, they contend

se
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that the benefits of emoluments draun in higher post
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can be given only ir it 1a‘cart1f£ed that the Govern-
ment servant would have continued to hold the higher
appointmeht but for his proceeding on‘leavo. As such,
the réduest of the applicant to take into account the
emoluments of his pay while he was on deputation could
not be agreed to.

7. In the light of the above avernmant, the ques-
tion to be seen here is whsther rule 33 or 34 of the
CCS Pension Rules would be applicable tovthe facts of
this case. Content of rules 33 and 34 are reproduced
bldow :-

» 33, EMOLUMENTS

The expression "emoluments® means pay as
defined in Rule 9(21 of the Fundamental Rules (including
dearness pay, as determined by the order of the Government
issued from time to time) which a GOVanpent servant
vas receiving immediately before his ratirement or on

the date of his death,
NOTE 1= If a Government servant immediately befors his

retirement or death while in service had been absant
from duty on lsava for which leave salary is payables

or having been suspended had been rasinstated without
rogfaituro of service, the emolumsnts which he would have
draun had he not been absent from duty or suspeénded

shall be the emoluments for the purposss of this rula:
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Proviced that any increase in pay(other than the

increment referrad to in Note(4) which is not actually drawn
shall not form oart of his emolum:nts.
NCOTE 2~ here a Sovirnment servant immedistely before his

retirement or desth while in service had proceeded on leave

for which 12 sve salury is cayable after having held a higher
appo intmen= wh ther in an officiating or temporary capacity,
the benefit of emoluments drawn in such higher appointment
shal)l be ~iven only if it is certified that the Government
servant would have continued to hold the higher appointment
but for his proceeding on lezave.

NOTE 3- If a Government servant immedistely before his

retirement or death while in service had been absent from

duty on extraordinary leave or had been under suspension,
the period whereof does not count as service, the emoluments
which h® drew immediately before proceeding on such leave

or being placed under suspension shall be the emoluments

for the purposes of this rule®.

34, Average emoluments

«fWW‘/ v Average emoluments shall be determined with reference
to the emoluments drawn by a Governuent servant during the last
(£en menths) of his service.,

NOTB-1 - If during the last(ten months) of his service a

Gavernment servant had been absent from duty on
leave for which leave salary is payable or havia~
been suspended had been reinstated without forfeiture

of service, the emoluments which he would have

drawn had he not been absent from duty or suspended
shall be taken into account for determining the
average emoluments®,




8. In this connection the applicant in his
representation dated 25.7.1991 has brought to the
notic; of the fasponacnts tﬁat in view of 0.M,

dated 30.12.1983 which prescribes the nnhncr as

to what should be the aversge emoluments for

the leave period prior to retirement without

return to parent Department uhilo on reversion

from doput;tiou. it provides ;ﬁat "in such casos'

the smolumsnts for ths lsava period for t he purnpose
of calculating retirement benefit should be taken as
what they would have bassn, had he nﬁt beon absent

from duty from the post hs was holding under the
borrowing department before he pgoceodod on such
laave.® Although the said 0.M. covsrg the cases

of those deputationists, who while under orders for
reversion to their parent department (whers the pay of
the post might be differant) gives notice to saak

‘ voluntary retirement, it is felt ?hnt the same treatment
‘has to be extendad to thoao retiring on supsrannuation
on similar grnﬁnds, in keaping with the spirit of the
orders. The G,I,, M.F, O.M.No. 13(1)-E V/71, dt. 12.2.71

clsarly indicates as to what should be ths emoluments
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for retirement benefits in case of deputation from

Contre to Stats. It provides that pay drauwn by a
deputationists during such poriod should be counted

in full for pension.

9. The contention of the applicant is that ruls
33(2) would noﬁ be spplicable in this case. The
question of getting a certificate from the competant
authority from his borroving department does not arise
as he had been raverted as on 31.5.1989 on account

of the abolition of the said establishmants and—he
could not join his parent department on account of

his ill-health and had to remain on leave which was

a co-incident. It is an admitted fact that he had been
drawing the higher pay while he was on lsave and thers
is no dispute that he uas drauing h. §700/~ ten months
before his rotirenont; He further contends that ruls
33(2) is not ralesvant in this case before it i; intended
to bs applied only in those cases whare Government ser-
vants are promotad temporarily against lsave vacancies
or thoss who would get promotion for short duration
within their oun departmant. It cannot be applied to
the situation whoere the ofricirs vork on deputatian on

higher scals for a good number of years estc. In an
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identical provision exists in respect of All
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India Services belﬁu Ruls 2{(1)(a)(aa) Death-
cumeRetirement Bensfit Rulss, 1958 whsre the
term avarags Amolumant enolu-angs' means the
average of the emolumants drawn by a member of
the sorvice during the last tsn monthe of his
sarvice while a certificate has not besn insisted
‘upon while deciding the case of retirement of a
menber of All India Sa;vicos in similer circum=
stanceas,

I have heard the arguements of both the
counsel and perused the plsadings and records.
The question to be saan here is that in the facts
and circumstances of the cass whethar the rulss B
33(2) or 34 of CCS Pansion Rules would be applicable
to the facts of this case. In thQ light éf the above
avarnment, I am convinced that the case under revisu
prima facie doss not come uwithin the purviev of ruls
33(2). In that svent of the matter it should fall
under rule 34, It is an admitted fact that he
had drawn the sc_ale of . 5700 while on lsave from
the borrowing department till his retirement. Ruls

34 clearly stipula=tes that if during the last 10

months
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months of his service the Government servant is absent
from duty on lsave for which leave salary is payabloe,
the emoluments that he would have draun had he not
besn absent from duty shall be taksn into account for
detarmining the averags emolumants etc. Rule 34(4) of
Swamy's Pension Compilation of CLCS Pension ﬁulas reads
a8 follous i~

® Computation of average smoluments for the
period of leave prior to retirement without
return to parent department while on revemion
from deputation. =« The procedure for dster-
mining the esmoluments and average emoluments
for puéposu of pension under the Central Civil
Services (Pension) Rules, 1972, has been laid
doun under Rules 33 and 34, The position in
respect of Government servants who is on despu~
tation to the Armed Forces or foreign servica
or on deputation from one Department to another
in this regard has also besn clarified vide
Notes 6 and 7 below Rule 33 ibid. There is,
howaver, no provision as to what should be the
pay for computing the average emoluments in
respect of deputationist from one Dopértmont
to another, who whils under orders for reversion
to parent Departmant instead of joining duty -
under parent Department (where the pay of the
post might be different) gives notice to retire
voluntarily and also applies for leave co-terminus

with the pariod of notice. It has been decided
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that such casss, ths emoluments for the leave
period for the purpose of calculation of
ratironent benefits should be taken as what
they would have bean, had he not been absent
from duty from the post he was holding under
the borrowing Department befors he proceasded

on such leave."

11.  In the light of the above, I am satisfied that
the matter under review would squarely fall under rule
34 and it is thoAdociaion of the Government tha such
cases will have to be dealt with under rule 34 and not
under rule 33(2) as contended by the respondents in the
instant case. The quastion of sesking voluntary retire-
ment does not arise. The lesave applied for has been

sanctioned by the competant authorities,both sarned
leave, madical leave and commutation leave and iﬁ is
the undisputed fact that he had been drawing the pay-
sgalo of k. 5700 which he uas.drauing the same from
ths borrowing department till his retirement. In
that eventof the matter, there cannot be any doubt
that his ca%e squarely fall under rule 34 of the CCS
Pension Rules,

12. In t he conspectus of the case, I heraby quash
ths orders dated 29.8.1991 as well as 27.2.1992 issusad
by the Director of Pension and direct the respondents,

especially respondent No. 3, to refix the pension of
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of the applicant keeping in vieu of the salary
drawun by him while on leave before retirement
i.e. . 5700/-. Oifference of pension, if any,
may be paid to him as early as possible preferably
within a period of three months of the receipt of

this order. The 0.A. is allowed with no order as

to costs,

¢
(8.S. HEGDE) l7/[ /7‘3
mEMBER (JUDICIAL)





