
IN THE CENTRAL ADniNISTRATI\/E TRIBUNAL

principal BENCH: NEy DELHI

)

OA No.21 10/92 Date of decision: ^ ^

Shri Guishan Rai .• Applicant

Us.

U.O.I, i Ors. Respondents

COR AW;

The Hon'ble wr. C.3. Roy, Wember (3)

For the applicant •» Hx'. Unssh Wehra, Counsei

For the Respondents .. Wr. R.L. Ohauan, Counsel

(1) Whether Reporters of local papers may be allowed
to see the judgement?

(2) To be referred to the Reporter or not?

JUQGEWEmt

/l'T)elivsred by Hon'ble Wr. C.J. Roy, Wemoer(3]2;

This application is filed under Section 19 of

Cat Act of 13/B5 by the applicant claiming a relief

to direct the respondent a to allow him to work upto

31.12.93 or give him wages ana other benefits till

31.12.1993.

2. The brief facts of the case are as follows.

The applicant claims that he was born on 9.12.35

and was appointed with the respondents on 9.12.53.

It is averred that when he uas initially appointed

his date of birth was entered as 9.12,35 in his

.ervlc. book and that at that tl.. ha was ..ttieiUta
and th. on inal certificate uas produced to the res-

pondents.
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3. After hie initial appointment as Loco Clc^aner,

he was given promotion and he would not have been

given promotion without submitting the matricula

tion certificate. He states that he had matriculated

in 1952 from Punjab University, yhen the applicant

learnt that he will be retired on 31.12.91, he made

a representation on 12,11.91 and he referred to the

records of the Railway that in the leave account his

date of birth was recorded as 9.12.35 and it was

subsequently changed to 9.l2t.34 and thereafter it

was changed by tne respondents as 9.42.33.

4. ihe applicant categorically asserts that from

9.12.35 it was changed to 9.12.34 without giving him

an opportunity and the respondents again changed

it to 9.12.33 and retired him and hence this application.

5. The respondents have filed a counter taking pre

liminary objection that the applicant has not

forwarded any material alonguith his representation

to show that his date of birth is 9.12.35 but deny that

9.12.35 Was ever entered in the service book. They

further aver that the date of birth was corrected

to 9.12.33 on 6.1.54 and that it was duly signed

by the competent authority on the right side of the

first page of the applicant's service record.
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6. As per the list of persons retiring between

1.1.91 and 31.12.93, the applicant's name appears

at Sl.No.1515 with his date of birth fS 9.12.33

and that he will be retiring on 31.12,91. The

respondents aver that the applic^t has no Cause

of action as he gave his representation just before

his retirement, i.e. on 12.11,91 without any cor

roborated evidence and therefore he has not come

with deaf) hands. Besides they allege that the

correction in date of birth was bone by the com

petent authority as long back as 6.1.54 and he

should have represented earlier than this. So,

there are no merits in the case. Besides he is

already superannuated on 31.12.91 taking into

account his date of birth as 9.12.33 and therefore

the petition may oe dismissed.

7. The applicant has fileda rejoinder more or

less asserting the same points.

8. The respondents have filed Annexure R-1 showing

photocopy of the service record, i have seen the

service book and other records produced by the

learned counsel for the respondents and also the

zerox copies of the leave account produced by the

appliicant.

9. Heard the learned counsel for the applicant

Shri Uraesh flehra and the learned counsel for the

respondents Shri H.L.Ohawan and perused the records.
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10 • The short point for con s-her at ion is whether

the applicant is entitled to the relief claiined

by him for change in date of birth.

11. The respondents in their counter categorically

admit that the file pertaining to the correction of

the date of birth from 11.11.34 to 9.12.33 and signed

by the competent authority is missing as it pertains

to a long period and they are not in a position to

explain hou this change has occurred.

12. The respondents have aliio filed a list in which

the applicant's name is snown at SI.No.1516 aid that

he will be retired on 31.12.91*

13. The applicant did not produce a copy of the

matricAlation certificate as he could not obtain the

duplicate copy from the Punjab University, Now to

decide this case, we are placed in a situation

where the documents are not made available before

the Tribunal.

14. The applicant made his representation on 12,11.91

when he was informed about his date of retiranent on

31.12.91 vide the list dated 19.10.90, which is

obviously just one month earlier and that he has no

knowledge of the list which can not be accepted.



15, Th« applicant says that his date of birth is

9,12.35 but in the service book it is altered as

9,12.33 which is duly signed Oy the competent autho

rity on 6.1.54. The applicant has filed zerox copies

of the leave account> On the first page of which

his date of birth is mentioned as 9.12,34^ no

entry on 2nd page, 3rd and 4th pages as 9.12.34,

5th page as 9.12,35, 6th page smudged and mutilated

at the place of date of birth column, 7th page

corrected frtxn 9.12,35 to 9,12,34 (the letter 5

is altered as 4 or 4 is altered as 5), 8th page is

not clear, 9th page as 9,12.35. I do not know how

the applicant c^e into possession of zerox copies of the

leave account, when he is not supposed to possess

these documents. These could not be proof as

these contain both 9.12,34 and 9,1235, alterations,

mutilations and omissions and as such these documents Us-ryJ-JL

wiUnot help the applicant,

16. Coming to the case, the applicant has cited

the Case of Binapani Dei of AIR 1967 5C 12 69 wherein

it has been observed that i^Order of compulsory retire

ment based on a certain disputed date of birth-peti

tioner not given the report of the Enquiry Officer

who conducted the enquiry into the correct date of

birth - order violates principles of natural justice".

I think tbis observation will not help the applicant

because the alteration is made in 1954 and the
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applicant can not plead ignorance of it after

years even after circulation of gradation list

dated 19.11.90* It can be presumed that all offi

cial acts must hav« been done in the usual course

of business.

17. The applicant has not chosen to make any
I

representation in time 6ut just before one month

of his retirement he makes the representation and

filed this application* Besides the burden of

proof lies uith the applicant to prove his date

of birth by placing before the Tribunal the pri

mary evidence, if the primary evidence is missing,

he should nave produced secondary evidence. He

did not produce anything. He is also retired on

31,12,91 and the application is filed in 1992 .

Besides the burden of proof lies with the person

who asserts his date of birth as a particular one

and if he fails to prove, his case fails. Here

the applicant is not sure whether his date of birth
t

is 9.12.35 or 9.12.34 but the service book shows

as 9.1^^^.33.

18. The applicant's claim that he acquired know

ledge of his retirement only before one month Ctfi

not be accepted as the pension papers are generally

prepared six months before retirement.



In vieu of the above, I find that the applicant

has not made out a proper case for a change in his

date of birth and has not placed any material to

support his case. Hence the case is dismissed with

no oroera ae to costs.

nember (3)




