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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

)

DA No.2110/92 Date of decision: > ~ > 73
shri Gulshan Rai .o Aéplicagt
Vs.
UeG.1. & Ors, .. Respondents
CORANM:
The Hon'ble mr. C.J. Roy, Member (2)
For the applicant e Mr. Umesh mMehra, Counssl
For the Respundents e Mr. R.L. Dhawan, Counsel

(1) uwhether Reporters of local papers may be allowed
to see the Judgement?

(2) To be referred to the Reporter or notg

JUDGEMENT

{Deliversd by Hon'ble Mr. C.J. Roy, Memosr(3)J

This application is filed under Section 19 of
CAT Act of 13/&5 by the applicant claiming a relief
to direct the respondents to allow him to work upto
31.12.93 or give him wages ana other benefits till

31.12,1993,

2. The brief facts of the case are gs follows,
The applicant claims that he was born on 9.12,35
and was appointed with the respendents on 9.12.53,
It is averred that when he was initially appointed
his déte of birth was entered gas 9,12.35 in his
service book and that at that time

he was matiicdlate

and the ori inal Certificate was produced to the res-

pondents,
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3. After his initiel appointment as Loco Cleansr,
he was given promotion and he would not have been
given promotion without submitting the matricula~-
tion certificéta. He states that he had matriculated
in 1952 from Punjab University. When the applicant
learnt that he will be retired on 31.12.91, he made

a representation on 12.11.91 and he referred to tha.
records of the Railway that in the leave account his
date of birth was recorded as 9.142.35 gnd it was
subsequently changed to 9.,12.34 and thereafter it

.uas changed by the respondents as 9.42,33.

4, ¥he applicant catecorically asserts that from
9.i2.35 it was changed to 9.12.34 without giving him
an opportunity and the respondents again changed

it to 9.12.33 and retired him and hence this application.

S. The respondents have filed a counter tgking pre-
liminary objection that the applicant has not .
foruarded any material alonguith his representation

to shouw that his date of birth is 9.12.35 but deny that
912,35 was ever entered in the service book. They
further aver that the date of birth was corrected

to 9.12.33 on 6.1.54 and that it was duly s igned

by the competent authority on the right side of the

first page of the applicant's service record.
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6. As per the list of'petsons retiring betuween
1191 and 31.12,93, the applicant's name appears
at S1.N0.1516 with his date of birth gs 9.12.33
and that he will be retiring on 31.12.91. The
respondents aver that the applicant has no cause
of ac£ion as he gave his representation just before
his retirement, i.e. on 12.11.91 without any cor-
roborated evidence and therefore he has not come
with clegmn hands. Besides they allege that the
correction in date of birth was done by the com-
petent authority as iong back as 6.1.54 and he
should hgve represented earlier than this. So,
there gre no merits in the cgse. Besides he is
already superannuated on 31.12.91 taking into
account his date of birth as 9.,12.33 gnd theiefore

the petition may oe dismissed,

7 The applicant has fileda rejoinder more or

less asserting the same points,

8. The respondents have filed Annexure R-1 showing
photocopy of the service record. | ﬁav. seen the
service book and other records produced by the
learned counsel for the respondents and also the
28rox copies of the leave account produced by the
appbdicant.

9. Heard the learned counssl for the agplicant
Shri umesh Mehra and the learned counsel for the

res ondents Shri R.L.Dhawan and perused the records.
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10. The short point for cons:derztion is whether
the applicant is entitled to the relief claimed

by him for change in date of birth,

11. The respondents in their counter catecorically
admit t hat the file pertaining to the correction of
the date of birth from 11.11.34 to 9,12,33 and signed
by the competent authority is missing as it pertains
to a long period and they are not in a position tu.

explain how this chance hss occurred.

12, The respondents have aleo filed a list in which
the applicant's name is shown at 51.N0.1516 and that

he will be retired on 31.12.91.

13. The applicant did not produce a copy of the
matricdlation certificate as he could not obtain the
duplicate copy from the Punjab University. Nowu to
decide this case, we are placed in a situation

where the documents are not made availapnle before

the Tribunal.

14. The applicant made his representation on 12.11.91
when he was informed gbout his date of retirement on
31.12.91 vide the list dated 19.10.90, which is
obviously just one month earlier and that he has no

knowledye of the list uhich can not be accepted,
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15. The applicant says that his date of birth is
9.12.35 but in the service book it is altered as
9.12.33 which is duly signed by the competent autho-
rity on 6.1.54. The applicant has filed zerox copies
of the leave account; On the first page of which
his date of birth is mentioned as 9.12.34, no
entry on 2nd page, 3rd and 4th pages as 9.12.34,
Sth page as 9.12,35, 6th page smudged and mutilated
at the place of date of birth column, 7th page
corrected from 9.12.35 to 9.12.34 (the letter 5
is altered as 4 or 4 is altered as 5), 8th page is
not clear, 9th page as 9.12.35. I do not know how
the applicant came into possession of zerox copies of the
leave account, when he is not supposed to possess
these documents. These could not be proof s
thase contain both 9.,12,34 and 9.1235, alterations,

mutilagtions and omissions and as such these documents (rnda

witinot help the applicant.

16. Coming to the case, the applicant has citéd

the case of Binapani Dei of AIR 1567 SC 1269 whersin
it has been observed that "Order of compulsory retire-
ment based on a certain disputed date of birth-peti-
tioner not given the report of the Enquiry Officer

who conducted the enwiry into the correct date of
birth - orderviolates principles of natural justice'.
I'think this observation will not help the applicant

because the alteration is made in 1954 and the
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applicant can not plead ignorance of it after 32%

years sven after circulation of gradation list
dated 19.11.90. It can be presumed that all offi-
cial acts must have been done in the usual course

of business.

17. 7The applicant has not chosen to make any
représentation in time éut just before one month
of his retirement he makes the representation and
filed this application. desides the burden of
proof lies with the applicant to prove his date

of birth by placing before the Tribunal the pri-
mary evidence. If the primary svidence is missing,
he should -gve produced secondary svidence. He
did not produce anything. He is also retired on
31.12,91 and the application is filed in 1992,
Besides the burden of proof lies with the person
who agsserts his date of birth as a particular one
and if he fails to prove, his case fails. Here
the applicant is not sure whether his date of'birth
is 9.12.35 or 9.12,34 but the service book shous

as 9.1<.33.

18. Tha applicant's claim that he acquired knouw-
ledge of his retirement only before one month can
not be accepted as the pension papers are generally

prepared six months pefore retirement.
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In view of the above, I find that the applicant
has not made out a proper case for a change in his
date of birth and has not placed any material to

support his case. Hence the case is dismissed with

Member (J

Nno oruers a8 to costs.

T

s

st






